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ABSTRACT 

This thesis explores a selection of African based activist, literary and scholarly women’s 

writings to consider whether one can identify African feminism contributions to the 

development of international human rights. 

The purpose of the research is to engage in the political process of naming and reclaiming 

African women as historical actors in the development of international human rights, and to 

highlight the contributions of African women in shaping the development of international 

human rights. I will argue that African feminism through its principles have enriched he field 

of international human rights through theory and practice. In theory, it argues that women’s 

oppression and subordination are based not solely on sex or gender, but on other social 

dynamics which interconnects in affecting women’s position. In this thesis, I consider the ways 

in which a range of African feminist writings critiques of certain key concepts such as: 

patriarchy, public/private divide, individual and collective rights, marriage and motherhood. It 

examines African women interpretation of individual rights in the context of collective rights, 

showing that the ‘we’ principle does not ignore individual rights in the society. Further, it 

argues that African feminist’s holistic approach to the environment that has promoted the 

notion that environmental rights are human rights, and also that African women’s engagement 

with peace process through concepts reconciliation have affirmed women’s contribution as 

peace agents. 

Accordingly, I suggest that African feminism may be understood as a theoretical perspective 

which encompasses the intellectual basis and philosophical rationale that underlies the writings 

and activism of African women. Therefore, this thesis presents an interpretative framework in 

which African women offer an alternative and holistic perspective to issues concerning women 

nationally, regionally, and internationally. 



iii 
 

ACKNOWLEDGEMENTS 

Special Thanks: 

 To Professor Oyewusi Ibidapo-Obe, Vice Chancellor of the University of Lagos, Akoka, 

Lagos Nigeria 2000-2007 who approved the study leave to embark on the Doctoral Programme. 

Professor Tolu Odugbemi, Vice Chancellor University of Lagos, Akoka Lagos Nigeria, 2007-

2010 who approved the extension of the study leave, and also the granted the sum of One 

Million Naira towards the programme. 

Professor Adetokunbo Babatunde Sofoluwe Vice Chancellor, University of Lagos, Akoka 

Lagos, Nigeria, 2010-2012 who provided an additional grant of N800.000.00 towards the 

completion of the Doctoral Programme. 

Dr Jane Krishnadas, my Supervisor for her support and encouragement, especially reading 

through several drafts and making insightful comments. Professor Fiona Cownie the abiding 

interest throughout my stay as a Ph.D Student at Keele University, United Kingdom. 

Professor Chioma Kanu Agomo, for moral and financial support at all times, and above all for 

her friendship; Professor Oyelowo Oyewo, whose insistence made my move to the Faculty of 

Law, University of Lagos, Nigeria, as an Academic Staff possible. 

Professor Akin Ibidapo-Obe, for supplying helpful literature; Professor Ayodele Atsenuwa 

who read through the work and made useful comments on its improvement; Dr Abiola Sanni 

for his kindness and encouragement throughout the duration of study and Dr Hakeem Olaniyan, 

former Head, Department of Jurisprudence and International Law, Faculty of Law, University 

of Lagos, Akoka, Lagos, Nigeria, for all the support throughout my days at Keele University, 

United Kingdom. 



iv 
 

Mr Oluseyi Olatunde Laoye, who first mooted the idea that I study Law after my secondary 

education; Dr Andrew C. Okolie, who impressed on me the need to obtain a University 

Education and Dr Michael Opeyemi Aladekomo, who gave me the necessary financial and 

moral support in obtaining academic qualifications after my initial training as a nurse. 

Hon. Dr Adolphus Godwin Karibi-Whyte (my father),whose insistence made it possible for me 

to obtain a Law Degree; I am very grateful for the insistence which has made this height 

possible and My Mother Grace Olabisi, for being the greatest teacher I have ever had. 

Mr Ayodeji Ige, for his support financially and morally in my quest to obtain a Ph.D Degree in 

Law; Eniola and Opeyemi Shaba with Ayobami Aladekomo, thank you for your abiding loyalty 

and faith in me. 

Dr Olufunmilayo Bammeke, Dr Chinyere Nnorom, Professor Niyi Osundare, Mrs Ufuoma 

Lamikanra and Dr Oluwakemi Adekile, thank you all for the love and support; Ms Ifueko 

Bello-Fadaka, for all those times you sacrificed to make me comfortable at Keele University, 

United Kingdom. 

Dr Babatunde Oni and Pastor Chibuike Amuzie; the Lord will reward your labour of love; Dr 

Josie Yeboah, Toyin Ajeigbe and Gail Verasammy, for those beautiful moments we shared 

together at Keele University, United Kingdom. 

Pastor Jude and Olusope Emelifeonwu; Adeyinka and Adejoke Odebade; thank you for your 

encouragement and prayers. 

 

 

 

 



v 
 

Table of Contents 

Chapter 1: An Exploration of the Contributions of African Feminism to the 

Development of International Human Rights 

1.1 Introduction ...................................................................................................................... 1 

1.2 Background to the Research ............................................................................................. 4 

1.3 Research Questions .......................................................................................................... 7 

1.4 Justification for the Research ........................................................................................... 8 

1.5 Definition of Terms......................................................................................................... 13 

1.6 Methodology .................................................................................................................. 19 

1.7 Outline of the Thesis ...................................................................................................... 20 

1.8 Delimitation of the Scope and Key Assumptions ........................................................... 25 

Chapter 2: Literature Review    

2.1 Introduction .................................................................................................................... 26 

2.2 African Idea of Rights ..................................................................................................... 27 

2.2.1 Political Foundations of Rights in Africa .................................................................... 28 

2.2.2 Culture and Religion as Foundation of Rights in Africa ............................................. 32 

2.3 African Perspective of International Human Rights ....................................................... 34 

2.3.1 Definition of Human Rights ........................................................................................ 36 

2.3.2 Evolution of Human Rights ......................................................................................... 38 

2.4 Africa’s Response to Debate within International Human Rights .................................. 41 

2.4.1 The Universalists and Relativists Approach to International Human Rights .............. 42 

2.4.2 The Notion of Hierarchy of Rights.............................................................................. 51 

2.5 African Feminists Perspectives to International Human Rights ..................................... 53 

2.5.1 Definition of Human Rights ........................................................................................ 54 

2.5.2 African Feminists Response to Universalism and Relativism in International Human 

Rights ................................................................................................................................... 55 

Conclusion ............................................................................................................................ 59 

Chapter 3: Research Methodology   

3.1 Introduction .................................................................................................................... 61 

3.2 Socio-Legal Research Methods ...................................................................................... 64 

3.3 Feminist Research Methods ........................................................................................... 67 

3.3.1 Postmodern Feminism ................................................................................................. 69 

3.3.2 Post-Colonial Feminism .............................................................................................. 70 

3.3.3 Feminist Legal Methods .............................................................................................. 72 



vi 
 

3.3.3.1 Unmasking patriarchy .............................................................................................. 74 

3.3.3.2 Contextual Reasoning ............................................................................................... 74 

3.3.3.3 Consciousness Raising ............................................................................................. 75 

3.4 Challenges to Feminist Methodologies .......................................................................... 77 

3.5 Drawing on African Literature ........................................................................................ 78 

3.6 Methodological Issues .................................................................................................... 82 

3.7 Summary and Conclusion of Methodological Approach ............................................... 84 

Chapter 4: Theoretical Framework  

4.1 Introduction .................................................................................................................... 86 

4.1.1 Western Feminism ....................................................................................................... 88 

4.1.2 Definitions of Western Feminism ................................................................................ 88 

4.1.3 Evolution of Western Feminism ................................................................................. 89 

4.1.4 African Feminism ........................................................................................................ 91 

4.1.5 Evolution of African Feminism ................................................................................... 94 

4.1.5.1 Anti-Essentialism ..................................................................................................... 94 

4.1.5.2 Culture, Tradition and History ................................................................................. 95 

4.2 The Diversity within Western Feminist Theory ........................................................... 100 

4.2.1 Liberal Feminism ...................................................................................................... 102 

4.2.2 Socialist Feminism .................................................................................................... 103 

4.2.3 Radical Feminism ...................................................................................................... 105 

4.2.4 Cultural Feminism ..................................................................................................... 107 

4.2.5 Postmodern Feminism ............................................................................................... 109 

4.2.6 Lesbian Feminism ...................................................................................................... 110 

4.2.7 Black Feminism ......................................................................................................... 112 

4.2.8 Chicana Feminism ..................................................................................................... 113 

4.2.1.1 The Diversity within African Feminist Theory ...................................................... 114 

4.2.1.1.1 Stiwanism ............................................................................................................ 114 

4.2.1.2 Womanism ............................................................................................................. 116 

4.2.1.3 African Feminism as a Theory ................................................................................ 119 

4.3 Key Concepts in Western Feminist Theory ................................................................. 121 

4.3.1 Patriarchy .................................................................................................................. 122 

4.3.2 The Public/Private Divide .......................................................................................... 124 

4.3.3 Sexual Division of Labour ........................................................................................ 127 



vii 
 

4.3.4 Marriage and Motherhood ......................................................................................... 128 

4.4 African Feminist’s Response to Key Concepts in Western Feminist Theory .............. 131 

4.4.1.1 Patriarchy ............................................................................................................... 133 

4.4.1.2 Public/Private Divide ............................................................................................. 138 

4.4.1.3 Sexual Division of Labour ...................................................................................... 142 

4.4.1.4 Marriage and Motherhood ...................................................................................... 147 

4.5 The Similarities and Divergence in Western and African Feminism ........................... 157 

Conclusion .......................................................................................................................... 158 

Chapter 5: Challenging Patriarchy in African Women’s Experience of Political 

Participation   

5.1 Introduction .................................................................................................................. 161 

5.2 African Women’s Participation in Promoting International Human Rights ................. 164 

5.3 Women and Political Participation in Africa ............................................................... 166 

5.4 Background to African Women as Political Actors ..................................................... 173 

5.5 Africa leads the World in Women Representation in Parliaments ............................... 178 

5.6 Africa Institutional Framework for Gender Parity in Politics  ..................................... 179 

Conclusion  ......................................................................................................................... 182 

Chapter 6: The Concept of Individual Rights versus Family Rights: African Feminists 

Perspective to Reproductive Rights 

6.1 Introduction  .................................................................................................................. 184 

6.2 Background to Reproductive Rights  ........................................................................... 187 

6.2.1 Abortion  ................................................................................................................... 191 

6.3 Reproductive Rights as Human Rights  ........................................................................ 195 

6.4 The Protocol to the African Charter on Human and People’s Rights on the Rights of 

Women in Africa ................................................................................................................ 200 

Conclusion .......................................................................................................................... 212 

Chapter 7: Redefining the Public/Private Divide in the Framework of African 

Feminism on Rape 

7.1 Introduction .................................................................................................................. 214 

7.2 Background to Rape in International Law  ................................................................... 215 

7.3 Redefining the Concept of Rape in Humanitarian Crisis  ............................................ 219 

7.4 The African Jurisprudence on the Concept of Rape  ................................................... 223 

Conclusion .......................................................................................................................... 231 



viii 
 

Chapter 8: Bringing Holistic Approach to Women Issues: Environmental Rights as 

Women’s Human Rights 

8.1 Introduction .................................................................................................................. 233 

8.2 Women, Environment and Human Rights  ................................................................... 235 

8.2.1 Definition of the Environment  .................................................................................. 236 

8.3 Feminist Theory and the Environment  ........................................................................ 237 

8.4 African Feminism and the Environment  ...................................................................... 241 

8.5 United Nations Conferences on the Environment  ....................................................... 244 

8.6 African Charter and the Right to Environment  ........................................................... 247 

8.7 African Women and the Right to Environment  ........................................................... 253 

8.7.1 Climatic Variability  .................................................................................................. 253 

8.7.2 Climate Change .......................................................................................................... 254 

8.7.3 Air Quality  ................................................................................................................ 254 

8.7.4 Ogoni Women and the Quest for Environmental Justice  .......................................... 256 

8.7.5 Niger Delta Women in Warri and the Fight for a Safe Environment........................ 258 

8.7.6 The Green Belt Movement in Kenya and its Global Impact  .................................... 259 

Conclusion .......................................................................................................................... 262 

Chapter 9: Reconciliation and Peace Process: Women, Peace and Human Rights  

9.1 Introduction .................................................................................................................. 264 

9.2 Feminist Theory on War  .............................................................................................. 265 

9.3 Background to the Emergence of African Women as Peace Agent  ............................ 267 

9.4 African Women Peace Initiative  ................................................................................. 269 

9.5 The Mano River Women’s Peace Network Initiative  ................................................. 273 

Conclusion  ......................................................................................................................... 275 

Chapter 10: African Feminism Contributions to the Development of International 

Human Rights 

10.1 Introduction  ............................................................................................................... 277 

10.2 Research Question One: How has Feminist Critique applied the ‘Woman question’ to   

International Human Rights? .............................................................................................. 279 

10.2.1 Western Feminism Perspective  .............................................................................. 280 

10.2.2 African Feminist Perspective  ................................................................................. 281 

10.3 Research Question Two: How has African Feminism Challenged Western Feminist 

Discourse in International Human Rights? ......................................................................... 282 

10.3.1 Patriarchy  ............................................................................................................... 282 



ix 
 

10.3.2 The Public/Private Divide -----------------------------------------------------------------284 

10.3.3 Sexual Division of Labour  ...................................................................................... 286 

10.3.4 Marriage and Motherhood  ...................................................................................... 289 

10.4 Research Question Three: How has African Feminism Impacted International Human 

Rights in Theory and Practice? .......................................................................................... 292 

10.4.1 African Feminism as a Theory in International Law  .............................................. 293 

10.4.2 Political Participation of Women  ........................................................................... 294 

10.4.3 Individual Rights’ versus Family Collective Rights  .............................................. 294 

10.4.4 Reproductive Rights as Human Rights  .................................................................. 295 

10.4.5Environmental Rights as International Human Rights  ............................................ 298 

10.4.6 Women as Peace Agents  ......................................................................................... 299 

Concluding Remarks  .......................................................................................................... 299 

 

 

 

 

 

 

 

 

 

 

 

 

 



x 
 

TABLE OF CASES 

Barcelona Traction, Light & Power Ltd (New Application) Belgium v Spain 1970 ICJ 

REP.4 ................................................................................................................................................... 64 

Prosecutor v Jean Paul Akayesu Case No ICTR-96-4-T----------------------------------------- 225 

‘’                                                  Case No ICTR-96-4-A ...................................................... 227 

Prosecutor v Anto Furundzija     Case No IT-95-17/1 ........................................................... 222 

Prosecutor v Gacumbitsi             Case No ICTR-2001-64-T ................................................. 223 

Prosecutor v Alfred Musema      Case No ICTR-96-13-T ..................................................... 224 

Prosecutor v Laurent Semanza   Case No ICTR-97-20-T ..................................................... 225 

Prosecutor v Dusko Tadic          Case No IT-94-1-T-ICTY .................................................. 221 

Prosecutor v Zdravko Mucic, Hazim Delic and Esad Landzo Case No.IT-96-21 ................. 222 

Roe v Wade 410 US 113 (1973) ---------------------------------------------------------------------------206 

Socio and Economic Rights Action Centre (SERAC) and another v Federal Republic of 

Nigeria, Communication 155/96 Decided at the Ordinary Session of the Court October 2001   

251 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



xi 
 

TABLE OF INTERNATIONAL TREATIES AND CONVENTIONS 

1945 United Nations Charter ................................................................................................. 196 

1948 Universal Declaration of Human of Rights-----------------------------310, 34,150,164,196 

1966International Covenant on Civil and Political Rights------------------4 22,150,164,184,207 

1966 International Covenant on Economic, Social and Cultural Rights----------4, 151,164,197 

1979 United Nations Convention on Elimination of all forms of Discrimination against 

Women-----------------------------------------------------------18, 23,164,167,185,190,196,208,211 

1981 African Charter on Human and People’s Rights- 21,22 42,164,176,184,187,234,235,248 

1984 United Nations Convention against Torture ......................................................................... 18 

1989 United Nations Convention on the Rights of the Child .................................................. 18 

2003 African Convention on the Conservation of Nature and Natural Resources----------- 253 

2003 Protocol to the African Charter on Human and People’s Rights on the Rights of Women 

in Africa-------------------------------------------------------------------------  18, 21,23,164,201,204 

2007 African Charter on Democracy, Election and Governance--------------------------------253



1 
 

Chapter One: An Exploration of the Contributions of African Feminism to International 

Human Rights 

1.1 Introduction 

What is known today as human rights is a process that has taken years to develop through the 

history of mankind. It has been a process which has gone through many stages. The phrase 

‘human rights’ is itself relatively new, and it did not have the same meaning it has today in the 

period, until the Second World War. In the nineteenth century, the influential theory of 

positivism meant that only states had rights in the international arena, because of the legal status 

as ‘subjects’ in international law. On the other hand, since individuals were merely ‘objects’ of 

international law, they were denied any international legal recognition of their rights, so that the 

way a nation treated its own citizens was regarded as being a matter which came exclusively 

within the state’s domestic jurisdiction.  

In so far as a state had no international obligations to individuals, it 

was only required to treat non-nationals in accordance with certain 

minimum standards. Nevertheless, even here, these were merely 

obligations which were owed to the states whose nationality the 

aliens possessed rather than obligations to the non-nationals.1 

The arrival of human rights on the international scene (after the Second World War) is indeed 

a remarkable event. According to Cassese,  

‘Human right is a subversive theory, because it is destined to foster 

tension and conflict among states. Essentially, it is meant to tear 

aside the veil in the past protecting sovereignty and gave each state 

the appearance of a fully armoured titanic structure, perceived by 

states only ‘as a whole’ the inner mechanisms of which could be 

tempered with. Today, human rights doctrine forces states to give 

account of how they treat their nationals, administer justice, run 

prisons, and so on. Potentially, therefore it can subvert their domestic 

order and consequently the traditional configuration of the 

international community as well’.2 

                                                            
1 P. Cumber, ‘Human Rights: History, Development and Classification’ in Human Rights: An Agenda for the 

21stCentury A Hegarty and S Leonards (eds) (London: Cavendish Publishing Limited 2001) p.2. 
2 A. Cassese, International Law (Oxford: Oxford University Press 2nd ed. 2005) p.375. 
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The emergence of human rights on the international plane and its acceptance has become a ‘Jus 

cogens’ i.e. the norm in which states must operate. 

According to Bunch, the evolution of international human rights necessitated for expansion that 

will be encompassing. Women, by virtue of their gender and being a part of the human race, 

query the concept, by arguing that in very many instances human rights does not cover the 

experiences of women. Thus, the term ‘women’s human rights’ and the set of practices that 

accompanies its use emerged which continuously is a product of an international movement to 

improve the status of women.3 

The concept of women’s human rights owes its success and spread to the fact that there is a 

simultaneous prosaic and revolutionary movement globally. The incorporation of women’s 

perspectives and lives to human rights standard and practice forces the recognition of failure of 

countries worldwide, to accord women the human dignity and respect that they deserve as 

human beings. The human rights framework in women’s perspectives has shown the 

inadequacy of human rights in addressing the issues that affect women, women have employed 

the human rights framework to articulate the vast array of human rights abuses that women face; 

they bring out clarifying analysis and powerful tools to bear on women’s experiences.4 

The universality of human rights means that human rights apply to every single person by virtue 

of their humanity. The idea of human rights been universal precludes human rights of women 

been limited by culture and custom; yet in many societies, culture and custom could impede a 

woman’s enjoyment of rights. The idea of human rights as inalienable means that it is 

                                                            
3 Charlotte Bunch and Samantha Frost, ‘Women’s Human Rights: An Introduction’ Global Women Issues and 

Knowledge (London: Routledge International Encyclopaedia of Women 2000)p1 see also 

http://www.cwgl.rutgers.edu/globalcenter/whr.htmlaccessed 2 March 2009 
4 ibid 

http://www.cwgl.rutgers.edu/globalcenter/whr.html
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impossible for anyone to be denied of human rights by virtue of her being human; the idea of 

inalienable rights means that human rights cannot be sold, ransomed, or forfeited for any reason. 

The indivisibility of human rights means that none of the rights are considered to be 

fundamental human rights is more important than any of the others; more specifically human 

rights are interrelated. In the late eighties and early nineties, women in different countries took 

up the human rights framework and began developing analytical and political tools that 

constitute ideas and practices of women’s human rights5. 

Women’s human rights have been useful in efforts to lobby for legislative and policy changes 

at local, national, and international levels. The human rights framework created a space in which 

the possibility for a different account of women’s lives can be developed. The ideal of women’s 

human rights enables women to define and articulate the specificity of the experiences in their 

lives, at the same time that it provides a vocabulary for women to share the experiences of other 

women around the world, and work for a collaborative change.6 

First among the international norms developed to protect the dignity, rights and freedom of 

women and men in the world is the Universal Declaration of Human Rights 1948 (UDHR)7 still 

regarded as the bedrock for the development of other international human rights norms; since 

the UDHR is the principle of equality and non-discrimination which basically reiterates the 

equal worth of person and equal rights of men and women.8 

This thesis will explore the contributions of African feminism to the development of 

International Human Rights; it seeks to highlight the voices of African women through writings 

and activism that have impacted on the theory and practice of international human rights as it 

                                                            
5 ibid 
6 ibid 
7UN Doc. A/811, December 10, 1948 
8 J. Donnelly, International Human Rights (Colorado: West View Press 2nd ed. 1998) p.38 
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relates to women globally. I have used the term ‘development’ because the thesis argues that 

international human rights is still evolving from its first notion of civil and political rights which 

is often seen as first generation rights to embrace other rights which are classified as social, 

economic and cultural rights (second generation rights) and third generation rights or ‘solidarity 

rights,9 and subsequently other rights in the genres in which ‘women’s human rights’ form an 

integral and important specie of rights. 

1.2 Background to the Research 

Many literatures, which detailed the evolution of international human rights, are silent on the 

contributions of women.  According to Wishink, ‘the analytical frame of patriarchal law is not 

spaces within which to create visions of feminist futures’.10 

Put succinctly, the society does not readily acknowledge women’s contributions and 

achievements.  Feminists have always challenged the seemingly disparity between men and 

women. The burgeoning feminist literature on international law has not only raised questions 

about the ‘male’ world of international law, but also exclusion of women’s voices. Johnson for 

example has argued that: 

‘Males, as the dominant sex, have only a partial view of the world and 

yet are in a position to insist that their values are the ‘real’ and only 

values; they are in a position to impose their version on other human 

beings who do not share in their experience. This is one crucial features 

of dominance…..it is by the means by which one half of population is 

able to insist the other half sees things its way’.11 

Finley, speaking of law also note that: 

Men have shaped it, they have defined it, and they have interpreted 

it and given it meanings consistent with the understanding of the 

                                                            
9 K. Vasak, ‘Human Rights: A Thirty Struggle: the Sustained Efforts to give Force of law to the Universal 

Declaration of Human Rights’ UNESCO Courier30:11, Paris: United Nations Educational, Scientific and Cultural 

Organisation, November 1977 
10 M. Mbilinyi, ‘Research Methodologies in Gender’ in Gender  in Southern Africa: Conceptual and Theoretical 

Issues R Meena (ed) (Zimbabwe: SAPES Harare 1992) p.32 
11 R. Johnson, ‘Gender, Race, Class and Sexual Orientation: Theorising the Intersections’ in Feminism, Law and 

Inclusion: Intersectionality in Action Rachel Osbourne et al (Canada: Sumach Press Toronto 2005) p.25. 
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world ‘other’ than them. As men of law in their own image, law has 

excluded or marginalised the voices of and meanings of these 

‘others.12 

I construe these ‘others’ referred to by Finley as women, the other half of humanity, as women 

do not share the same features and experience as men nor have the same world view as men. 

Olsen also assert that, the exclusion of women is in the context of ‘an active verb’ meaning that 

women were not left out of international law through oversight, but that international law is 

structured on and represents the interests of men as the ‘embodied subordination of women’.13 

The writings of Wishink, Finley, and Olsen reveal the absence of women from international 

law. However, the absence of women is not as a result of an oversight but a deliberate and 

calculated attempt by the male gender in excluding those who do not share the same features 

and experience with them; the question of the absence of women’s contributions to international 

law and international human rights is not limited to western liberal feminists. In Africa, women 

have also queried the disparity between men and women. For example, Akande captures this 

succinctly in one of her essays titled, ‘Apartheid in Gender,’ wherein she states that: 

‘As we approach a new millennium, there is an urgent need for change, 

not only in the status quo, but in the attitude and political disparities born 

out of the exclusion of women. The bone of contention is the inability 

to treat women as an integral part of the development policies. It is time 

to breakdown apartheid in gender and practice integration and inclusion. 

Nigeria is a country whose human and other resources continue to erode 

due to the exclusion of women. Change is inevitable and cannot be 

avoided. The wind of change that is sweeping through the world ought 

to serve as a serious lesson to us. Whilst we may wish to retain our 

culture and tradition, they cannot be those that exclude more than half 

of our total population from the process of development….. It is time to 

end sexual discrimination and all other shameful practices that oppress 

                                                            
12 L. Finley, ‘Breaking Women’s Silence in Law: The Dilemma of Gendered Nature of Legal Reasoning’ 64 

Notre Dame Law Review 886 (1989). 
13 F. Olsen, ‘International Law:  A Feminist Critique of the Public/Private Distinction’ in Reconceiving Reality: 

Women and International Law D.Dallmeyer (ed) (Washington: American Society of International Law 1995) 

p.157. 
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women in society. The apartheid in gender has no place in modern 

society. It is dangerous to think that a part is better than the whole’.14 

The query raised by Akande was to the Nigerian state, where she challenged the men and the 

state to see women as partners in the development process, and therefore should work towards 

integration and inclusion of the two genders. Besides Akande, other African feminists also 

query the absence of women in international law. Banda, in making a case against African 

women invisibility, argues that, ‘in the same way as western feminists have questioned the 

silence or invisibility of women in national and international law. African feminists have also 

queried the prevalence of the western model of human rights to the rejection of non-western 

cultures’15. 

Okome in the same vein observed that: 

‘Mainstream feminist writings on African women tend to portray 

African women as confused, powerless and unable to determine for 

themselves both the changes needed in their lives and the means to 

construct them. Intellectually, African women are considered as pure 

children or incipient human beings in need of tutoring because of the 

inability to meet western standards’.16 

As Oyewumi also note that: 

‘While African men were singled out as builders of societies that are 

male dominated and anti-women; African women are construed as 

oppressed, wretched and in need of deliverance. In creating this 

homogenous downtrodden mass, differences of age, class, rank, kinship 

affiliation, marital status and seniority are ignored’.17 

The queries raised by Akande, Banda, Okome and Oyewumi goes to the root of African 

women’s perspective on international law; African women voices and writings tended to be 

                                                            
14 J. Akande, Miscellany at Law and Gender Relations (Lagos: MIJ Publishers Ltd )pp.164-165 
15 F.  Banda, Women, Law and Human Rights: An African Perspective (Oxford: Hart Publishing Limited 2005), 

p.44. 
16  M. Okome, ‘Misunderstanding and Misinterpreting Africa: Reformist, Western Evangelism and African 

Women’ in Africa and the Academy: Challenging Hegemonic Discourses on Africa G. Emeagwali (ed) (Trenton 

NJ: Africa World Press Inc 2006) p.152 
17 O. Oyewumi, ‘The White Woman’s Burden: African Women in Western Feminist Discourse’ in African Women 

and Feminism: Reflecting on the Politics of Sisterhood (Trenton NJ: Africa World Press 2004) p.38 
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overshadowed by western liberal feminists voices and writings, and thereby giving the 

impression that African women are incapable of offering meaningful contributions to issues in 

international law and international human rights. 

This thesis therefore sets out to show that this exclusive negativity of African women is 

misplaced; it will argue that Africa and African issues have also given rise to solutions, and in 

this context, African scholars and feminists have played active roles in the development of 

theories and concepts at the international level, and more specifically in the development of 

international human rights. Further, the thesis will argue that African women are knowledge 

producers, and as subjects and objects for knowledge production in feminist epistemology 

studies their contributions are both specific and complex. African women’s critique of prevalent 

feminist theories and discourse goes beyond the issues of relevance, adequacy and 

appropriateness, to include crucial questions about representation and task allocating and 

sharing18. 

1.3 Research Questions 

According to my introductory discussions, this thesis will address the following questions: 

i. How has feminist critique applied the woman question to International Human Rights? 

ii. How has African feminism challenged the Western Liberal Feminist’s discourses in 

International Human Rights? 

iii. How has African feminism(s) impacted upon International Human Rights in theory and 

practice? 

 

 

                                                            
18 O. Nnaemeka, ‘Nego-Feminism: Theorising, Practicing and Pruning Africa’s Ways’ Signs: Journal of Women 

in Culture and Society 2003 Vol.29 No.2 p.366. 
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1.4 Justification for the Research 

According to Viljoen, Africa is associated with human rights problems and humanitarian crises 

than with their solutions, more with the need for international human rights law than its 

applications, and more with the failure of international law than with its success. If Pliny had 

the opportunity of writing today, he would have probably coined the phrase ‘out of Africa, 

always something terrible’.19 

According to Davidson: 

Historically, in Africanist discourse, Africa was represented as some 

kind of human preserve where the nature and condition of ancient 

man could be studied in its simplicity and savage innocence; a 

reserve, moreover in which Negroes occupied the lowest place in the 

hierarchy of achievement20. 

Mutua has also observed that: 

….on issues of gender, the Eurocentric human rights and their 

construction of African societies as ‘savage’ and the women as 

‘victims’ needing rescue from ‘barbaric practices’ such as female 

genital cutting by using the language of protection of rights.21 

According to Mama: 

We are aware that Africa for centuries have been afforded a special 

place in western mythology, as a Dark Continent and antithetical 

land of fables and fantasises, imbued with sexuality, taboo and 

violence.22 

However, the observations of Viljoen, Davidson, Mutua, and Mama reflect the burden under 

which African scholars labour and which often they  often struggle to debunk and disprove in 

the efforts to show that the characterisations of Africans are false and that African scholars and 

                                                            
19 F. Viljoen, ‘Africa’s Contributions to International Human Rights and International Humanitarian Law’ African 

Human Rights Law Journal Volume 1 No.1 2001 p.28 
20 B. Davidson, The African Past: Chronicles from Antiquity to Modern Times (New York: The University Library 

Grosset and Dunlap 1964) p.2 
21 M. Mutua  Supra note 14  p.44 (cited by Banda) 
22  A. Mama, ‘Critical Connections: Feminist Studies in African Contexts’ in Feminism in Development A. 

Cornwall et al (London/New York: Zed Books 2007) p.153. 
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indeed African women possesses the capacity to offer meaningful contributions to global 

discourse. 

 According to Taiwo: 

Every time African scholars are forced into these sterile but  needed 

efforts to assert that we are  or we think, the urgent tasks of 

identifying and explicating what we are or what we think remain 

undone or only partly undone, and the possibility of a genuine 

dialogue with other world civilisations is aborted. The world 

especially the western world and we ourselves are worse for it. We 

must decry this unfortunate situation and lament an end is nowhere 

in sight. But we must not despair. We must continue, in spite of all 

odds, to struggle against the misrepresentation of our situation in 

western (that is European and North American) media, scholarship, 

politics, history and other areas.23 

Africa and especially African women have always been the subject of interest to missionaries, 

colonial officers, scholars and policy makers; the interest in African women have tended to be 

negative, many of the ‘researches’ conducted and disseminated through articles in journals and 

books, especially as it relates to human rights portray Africa and African women as incapable 

of and adhering to human rights principles; these writings certainly depict that objective reality 

of western liberal feminism is a myth, because western liberal feminists portray their societies 

and experiences as the norm, and other societies especially Africa, as deviating from the norm. 

Thus, the examination of the contributions of African women to international human rights 

serves to show that there is need for the recognition of adherence and the practice of 

international human rights in the African continent. 

Charlesworth, Chinkin and Wright in their paper, ‘Feminist Approaches to International 

Law’24argue that: 

                                                            
23 O. Taiwo, ‘Feminism and Africa: Reflections on the Poverty of Theory’ in African Women and Feminism Supra 

note 16 p.45. 
24 (1991) 85 American Journal of International Law p.613 
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While the formulation of equality rights may be useful as a first step 

towards the improvement of the position of women, a continuous 

focus on the acquisition of rights may not be beneficial.  

Looking behind apparently neutral international principles, the authors were able to 

decipher the uneven gendered impact of international on the lives of men and 

women. The authors recognised the limitations of international human rights in 

addressing women’s inequality; they called attention to international legal doctrines 

and structures as generally excluding women both as state representatives and in the 

process of international law making. 

While agreeing with Charlesworth et al, that women have not been accorded the same measure 

of equality as men, at the same time I will argue that women have made progress in the 

protection of international human rights, and with particular reference to women’s human rights 

which have dovetailed into international human rights, thereby contributing to its process and 

development. A notable starting point is the role of Eleanor Roosevelt as the Chair of the 

Committee that drafted the Universal Declaration of Human Rights in 1948 (UDHR), also the 

early articulation of the need for the Commission on the Status of Women (CSW) as the twin 

organ of the Commission for Human Rights of the Economic and Social Council (ECOSOC) is 

indicative of the voice of women in the development of international law, at least at the end of 

Second World War.25 

I believe the strides recorded by women at the international plane need to be recorded and 

affirmed, and in this instance the strides of African women in international human rights must 

be noted. As Otto reminds us: 

‘Without historical memory, participants in a liberation movement 

are deprived of knowledge and longevity and complexities of 

struggle. They may also believe they are at the beginning, when the 

                                                            
25The Commission was established by United Nations Economic and Social Council (ECOSOC) resolution 11 (II) 

of 21 June 1946.  
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struggle may have advanced to a point where reinvention is 

necessary’.26 

In heeding the call of Otto, I will argue that it is imperative that African feminists do a stock 

taking in order to appraise their contributions to international law, and more importantly to 

international human rights. 

Feminism is broadly defined as the struggle for liberation of women, and it encompasses 

epistemologies, methodologies, and theories of activism that seek to bring an end to the 

oppression and subordination of women.27The term covers an array of politics and ideologies 

centred on the pursuit of more equitable gender relations. This definition of feminism can also 

be applied to Africa, because African women have had a long history of gendered 

consciousness; demonstrated by the responses to perceived inequality in their various 

societies.28 

As Buss argues that: 

Feminist analysis of international law raises in a very direct way 

issues of diversity and inclusion in feminist theory. Looking at the 

gendered nature of international law requires a consideration not 

only of the ways in which western women are affected by 

international law and policy, but also of the marginalised position of 

third world women within both law and feminism.29 

In adopting the reason given by Buss on her observation on the need for diversity and inclusion 

in both international law and feminism, I will argue that feminism is a women’s global 

movement which can be found in every corner of the globe, more importantly, women in various 

regions of the world have been able to decipher their differences from the male gender; the 

                                                            
26Doris Buss and Ambreena Manji, Introduction to International Law: Modern Feminist Approaches (Oxford: Hart 

Publishing Limited 2005) p.10. 
27http://science.jrank.org/pages/7698/Africa-Africa-Diaspora-Feminism.html accessed 1 April 2010 
28 A. Aidoo, ‘The African Woman Today’ in Sisterhood, Feminism and Power. From Africa to Diaspora  O 

Nnaemeka (ed) (Trenton NJ, Africa World Press 1998) p.47 
29 D. Buss, ‘Going Global: Feminist Theory, International Law and the Public/Private Divide’ in Challenging the 

Public/Private: Feminism, Law and Policy S. Boyd (ed) (Toronto: University of Toronto Press 1997) p.360 

http://science.jrank.org/pages/7698/Africa-Africa-Diaspora-Feminism.html
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commonalities they share as the female gender and they seek mutual ways towards gender 

equality in the society. 

Morgan argues that: 

Feminist theory was an international phenomenon at the very outset. 

At the same time, however, its development along multiple and 

contradictory pathways were often nationally determined by ‘local’ 

and thus historiographical contexts and institutions infrastructures.30 

Morgan’s explanation is quite apt in the sense that feminism is not only found in western 

societies, but often times it has a local origin which shows that feminism exists in all societies. 

I construe feminism as a movement in which women question any form of subjugation, 

oppression and inequality in the society, and seek ways to achieve gender equality. In this vein, 

feminist movement can be found in Sub-Sahara Africa, for example, the Aba Women’s War of 

1929 in Eastern Nigeria was a reaction of the local women to the imposition of tax and warrant 

chiefs by the colonial officers.31 Also the Lagos Market Women Association (LMWA) Protests 

of 1940-41 campaign which sought to remove income tax and imposition of price control on 

commodities was a reaction of the market women to the policies of the colonial officers which 

they found incompatible with their culture.32 

In justifying the need for this research, I find support in Howard’s observation, where she argues 

that: 

There can be no adequate analysis of the human rights of African 

women, or improvements made for effective implementation of laws 

and policies, without an understanding of the socio-historical and 

cultural context of women’s lives.33 

                                                            
30 S. Morgan, The Feminist History Reader (Oxford: Routledge 2005) p.5 
31J. Orji, ‘Igbo Women from 1929-1960’ West Africa Review 2000, p.1 
32C. Johnson, ‘Grass Roots Organising: Women in Anti-Colonial Activity in South-Western Nigeria’ African 

Studies Review, Vol.25, No 2/3 (Jun-Sep, 1982) pp.137-157 
33 R. Howard, ‘Women’s Rights in English speaking Sub-Saharan Africa’ in Human Rights and Development in 

Africa C. Welch and R. Meltzer (eds) (New York: State University of New York Press  1984) p.46 
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Howard’s observation finds relevance for the research in that it seeks to show that the 

emergence of feminism in African context is indigenous to Africa, it goes further to argue that 

it has not only queried the assumptions of writings on African women; it has also expanded the 

epistemology in feminism and influence an alternative perspective to the woman question in 

international human rights, thereby contributing to the development of international human 

rights. 

The purpose of the research is therefore to: 

1) To engage the political process of naming and reclaiming African women as historical actors 

in the development of international human rights. 

2) To highlight the contributions of African women in shaping the development of international 

human rights. 

3) To collate through literature some of the contributions of African women, scholars, activists 

and movement, in shaping the global human rights agenda. 

It is not only a critique of the male dominant views of international human rights, but also 

western liberal feminist perspectives to international human rights; this is necessary because it 

is a political struggle that takes place at the level of methodology and in experiences of 

insurgency against patriarchal, social, and intellectual domination. The work in building on the 

earlier writings and activism of African women to international human rights will focus on the 

impact of such contributions by analysing and interpreting the various literature and activism, 

and linking its impact on theory and practice of international human rights. 

1.5 Definition of Terms 

According to Charlesworth and Chinkin: 

‘The categories of ‘women’ and ‘female’ are contentious when used 

to make general points especially in international context. The use of 
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undifferentiated classification of ‘women’ imposes the 

characteristics of homogeneity that conceals the real differences in 

the lives of women. These include race, ethnicity, indigeneity, 

religion, class or caste, wealth, familial status, geographical location, 

education, sexuality and age. In fact, in many situations it would be 

fruitless, as well as inaccurate to assume the lives of middle class 

women in Europe and an older African woman from Zimbabwe are 

subject to similar pressures and influences. However, because 

international law claims general global application and draws no 

conceptual distinction between its human subjects (nor indeed its 

primary subjects, states) employing category ‘women’ can be a 

valuable method of highlighting the commonality of the 

marginalisation of all women in the international legal system’34. 

In highlighting the contributions of African feminism to international human rights, I have had 

to follow the international law practice by laying claim to a global application of African women 

which draws no conceptual distinction, but takes the whole of Sub-Sahara Africa as one 

indivisible whole. 

I have also adopted the phrase ‘African women’ for ready reference to situate the contributions 

of women of African descent to international human rights. The word ‘African women’ has 

been contested by many African feminists and scholars on the use of such a phrase, for example, 

Ogundipe-Leslie states that: 

There is no such thing as ‘African women’ she cannot be 

contextualised in that way, rather she has to be considered, analysed 

and studied in complexity of her existential realities, her class, 

culture, race, ethnicity among some variables. African women are 

not a monolithic group of illiterate peasants sporting some twenty-

thirty educated women who speak internationally and are discredited 

for being educated35 

 

 

                                                            
34Hillary Charlesworth and Christine Chinkin, The Boundaries of International Law: A Feminist Analysis 

MELLANSCHILLS STUDIES in International Law (Manchester: Manchester University Press 2000) p.2. 
35M. Ogundipe-Leslie, Recreating ourselves: African Women and Critical Transformation (Trenton NJ: Africa 

World Press Inc 1994) p.228. 



15 
 

Nwakaeze-Ogugua also observes that: 

Usually African women have been referred to as generalised subject 

or homogenised; that is stripped of any form of particularity; but 

there exists some underlying differences which cut across the 

umbrella of the female folk or womanhood. At the same time, we 

cannot examine, study and/or consider every single African woman, 

culture, tradition and tribe, that it will be an impossible thing to do, 

so as to arrive at a semi-scientific claim or fictitious scientific claim 

of the use of the term African women or a culture of tradition, we 

have a scientific base for discourse based on the law of inertia of 

large numbers and law of statically regularity.36 

While there may not be a monolithic ‘African women’ it is necessary to adopt the phrase for 

ready reference to the subject matter; this is because in writings and in activism at the 

international plane, African women tend to jettison their differences and forge a common front. 

I find support for this in the words of Ogundipe-Leslie, where she observes that: 

‘this they do by leaning on the commonality that binds them which 

includes issues around woman’s body, her person, her immediate 

family, her society, her nation, her continent and their location within 

international and political order, because those realities in the 

international, economic and political order determine African 

politics and its impact on its women’.37 

I will be using the term ‘feminism’ based on at least two universally agreed components: women 

who seek to challenge both restriction to women’s rights and women’s marginalisation from 

the centre of power and decision making.38 

I will also be using the word ‘western feminism’ to cover perspectives from Anglo-America 

and Europe; however, it is important to note that ‘western society’ is not homogenous or a 

unitary group. There are multifarious cultural ‘realities’ in the west, each with its own set of 

precepts and customs. One only need to look at the distinct communities making up United 

                                                            
36I. Nwakaeze-Ogugua, ‘Feminism and African Cultural Heritage’ Gender and Behaviour Journal Volume 5 Issue 

1 2007 p.1032. 
37M. Ogundipe-Leslie, Re-creating ourselves: African Women and Transformation Supra note 34 p.228 
38 C. Johnson-Odim, ‘Action louder than words: the Historical Task of Defining Feminist Consciousness in 

Colonial West Africa’ in The Feminist Reader Supra note 29 p.364. 
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Kingdom, United States of America and Canada, to query the term ‘western’ can it accurately 

be said to have a common constituent parts?39 While it is taken that the term ‘western society’ 

may be a misnomer, however in this thesis, I adopt the reasoning of Mohanty on the subject 

where she notes that: 

Clearly, neither western feminist discourse nor western feminist 

political practice is singular or homogenous in its goals, interests and 

analysis. However, it is impossible to trace a coherence of effects 

resulting from the implicit assumption of the west. My reference to 

western feminism is by no means intended to apply that it is 

monolithic. Rather, I am attempting to draw attention to similar 

effects of various textual strategies used by writers that codify others 

as non-western, hence themselves as western. It is in this sense I use 

the term ‘western feminism40. 

The phrase ‘western world’ is also used in the context of experiences and perspectives from 

Anglo-America and Europe. For example, Murray notes that: 

International literature on human rights and international institutions 

often do not cite African institutions’ case law or activities as best 

practices or indicators of the development of international human 

rights law. For example, when examining the relationship between 

the community and the individual in the European context, the 

community is always equated with the state to argue that a non-

western, non-individual focus is dangerous ‘restoring the balance 

between the individual and the society in this fashion thus come 

dangerously close to destroying or denying human rights as they 

have been understood. Therefore, incorporating Third World views 

would likely to have major costs to human rights’.41 

The word, ‘Africanists’ is used to denote contributions of men and women limited to African 

issues without recourse to international law; the phrase ‘African women’ is used to denote 

activities carried out by women in sub-Saharan Africa, and I have used the phrase ‘African 

                                                            
39A. Bunting, ‘Theorising Women’s Cultural Diversity in Feminist International Human Rights Strategies’ Journal 

of Law and Society, Vol.20 No.1 Feminist Theory and Legal Strategy (Spring 1993) p.16. 
40C. Mohanty, ‘Under Western Eyes: Feminist Scholarship and Colonial Discourses’ in Feminism without Borders 

(Durham and London: Duke University Press 2003) p.18. 
41R. Murray, ‘International Human Rights: Neglect of Perspectives from African Institutions’ 55 Int’l & Comp. 

L.Q (2006) p.196. 
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feminists’ to denote writings devoted to African women issues and international human rights; 

the phrase ‘non-western’ is used to denote societies in Africa and the third world in general. 

However, it should be noted that despite the delineations offered in the use of terms, I am aware 

that the various concepts and phrases do overlap and can be used interchangeably. 

According to Steady: 

 African feminism combines racial, sexual, class and cultural 

dimensions of oppression to produce a more inclusive brand of feminism 

through which women are viewed first and foremost as humans rather 

than as sexual beings’.42 

 

Kitossa also defines ‘African feminism as a frame that presents a critical interpretative frame 

through which to reconstruct the presence of African women in history and as such it offers a 

conceptual framework through which to criticise white hegemonic feminism’.43 

Steady’s definition depicts the holistic approach of African feminists to women issues and 

international human rights. African women see women’s subjugation in society not solely from 

the prism of sex or gender, but from the overall dynamics in the society. Kitossa’s definition of 

African feminism sums up the ideological construct in which African feminists engage with 

both the male perspective of the society and western liberal feminists views on international 

human rights in general. 

The thesis will therefore adopt the holistic perspective of African feminism which is that 

sex/gender is not the sole site of oppression and subjugation, and also its ideological construct 

                                                            
42F. Steady, ‘African Feminism: A Worldwide Perspective’ in Women in Africa and the Africa Diaspora: A Reader 

R Terborg-Penn and A Benton-Rushing (Washington DC: Howard University Press 2nd ed.1996) p.4. 
43T. Kitossa, ‘Criticism, Reconstruction and African Centred Historiography’ in Back to the Drawing Board: 

African-Canadian Feminism Njoki Wane et al (Canada: Sumach Press Toronto 2002) p.90. 
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of critical interpretative framework in highlighting the contributions of African feminism to the 

development of international human rights. 

According to Lowe, International Law may be described as the body of rules and principles that 

determine the rights and duties of states, primarily in respect of their dealings with other states 

and the citizens of other states, and that determine what is a state—will political entities such 

as Australia and Palestine and Quebec, count as states, and when and within what geographical 

territory they exist.44 Put succinctly, International law is concerned with rights and duties of 

states to one another; however, the principles, materials and techniques of international law are 

applied much widely, which now includes individuals.45 In this work, International law will be 

taken both from its definition of the ‘body of rules and principles that determines the rights and 

duties of states and in respect of citizens of the state’; the state and citizens being considered 

here are Africa and African women. 

The United Nations defines International Human Rights as: those rights which are inherent in 

our nature and without which we cannot function as human beings.46 To the United Nations, 

human rights inure in humans by virtue of their humanity. International human rights 

encompass civil and political rights, economic, social and cultural rights, collective and 

individual rights. However, no one instrument embodies the desired approach, hence there are 

specific instruments to address issues, such as the United Nations Convention on the 

Elimination of all Forms of Discrimination against Women (CEDAW)47, the United Nations 

Convention against Torture (UNCAT)48; the United Nations Convention on the Rights of the 

                                                            
44V. Lowe, International Law, Clarendon Law Series (Oxford: Oxford University Press 2007) p.7. 
45ibid 
46Fiftieth Anniversary of the Universal Declaration of Human Rights 1948-1998 United Nations Department of 

Public Information DPI/1937/G-98-00430-February 1998-20M 
47The Convention was adopted unanimously by the United Nations on December 18, 1979 and entered into force 

September 3, 1981 after the 20th ratification. 
48The Convention entered into force in 1987. 
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Child (CRC)49, the Protocol to the African Charter on Human and Peoples Rights on the Rights 

of Women in Africa50 among others. 

According to Atsenuwa: 

Human rights and fundamental freedoms enable a person to fully 

develop and use all human qualities, intelligence, talents and 

conscience to satisfy both spiritual and mundane needs. They are the 

basis for mankind’s increasing demand for a life in which the 

inherent dignity and worth of human being will receive respect and 

protection. Human rights are universal and apply to all persons 

without discrimination.51 

The definition offered by the United Nations refers to the basic structure of the rights of human 

beings. However, Atsenuwa’s definition may have some wordings similar to the United Nations 

on Human Rights; certainly her definition introduces new concepts which focus on human 

qualities, intelligence, talents and conscience to satisfy both spiritual and mundane needs. To 

her, these qualities sum up the total enjoyment of rights which accrues to humans. 

The definition offered by Atsenuwa tends to add and expand on the definition offered by the 

United Nations, by articulating what human rights entail for a citizen. This work in construing 

human rights will lean on the definition offered by Atsenuwa, as it offers the total essence of 

human rights to human beings. 

1.6 Methodology 

Method in international law has been described as ‘the application of a conceptual apparatus or 

framework…a theory of international law…to the concrete problems faced in international 

community.52Thus, the conceptual method that will be adopted is the ‘socio-legal method’ of 

                                                            
49Adopted and opened for Signature, ratification and accession by General Assembly resolution 44/25 of 20 

November 1989. ENTRY INTO FORCE: 2 September 1990 in accordance with article 49. 
50Adopted and opened for signature at the 2nd Ordinary Session, Assembly of the Union on July 11, 2003 and 

ENTRY INTO FORCE: November 25, 2005, after being ratified by 15 African governments. 
51A. Atsenuwa, Human Rights Made Easy (Lagos: Legal Research & Resource Development Centre 3rd ed.1995) 

p.3. 
52R. Gardiner, International Law (London: Pearson Longman 2003) p.30. 
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enquiry with its variant of feminist legal theory, but will lean on ‘asking the woman question’ 

it is the conceptual apparatus that will be engaged with to highlight the contributions of African 

feminism. ‘Asking the woman question’ means examining how law fails to take into account 

the experiences, perspectives and values that seem typical of women than men. The question 

assumes that features of law may be neutral in a general sense, but also ‘male’ in a specific 

sense. The purpose of the ‘woman question’ is to expose those features and how they operate, 

and to suggest how they might be corrected.53 Thus, in ‘asking the woman question’ in this 

work, it is to query the narrative and history of international human rights that fail to reckon 

with the experiences, perspectives and values of African women in the development of 

international human rights. 

Charlesworth in ‘Feminist Methods in International Law’ argues for a ‘situated judgement’, 

rather than an overarching theory to work out the most appropriate technique.54 In applying 

‘situated judgement’ it is an approach that provides for the basis of the perspective(s), in 

applying it to the work, what it entails is that location and emphasis form the basis of the 

perspectives of the research through African feminism in engaging with international human 

rights as it relates to women globally but with specific reference to the contributions emanating 

from African women and African feminist writings that have been discriminated against in not 

affirming these contributions which have shaped feminist theory and is still shaping how women 

respond to international human rights issues. 

1.7 Outline of the Thesis 

The thesis contains ten chapters. In Chapter 1, I introduce the raison d’etre of the work which 

is to highlight the contributions of African feminism to international human rights. The chapter 

sets out the background for the research, which is to make a case for the inclusion of African 

                                                            
53 K. Bartlett, ‘Feminist Legal Methods’ 103 Harv. L. Rev. 829 (1990). 
54H. Charlesworth, ‘Feminist Methods in International Law’ in Feminist Legal Theory: Anti-Essentialist Reader 

Nancy Dowd and Michelle Jacobs (eds) (New York: New York University Press 2003) p.78. 



21 
 

women voices in the development of international human rights; second, it states the reason(s) 

for the research, which is to reclaim African women as historical actors in the development of 

international human rights; third, I focus on African women in Sub-Saharan Africa not because 

of any homogeneity, but more importantly, because of the commonality in perspectives which 

is reflected when addressing international human rights issues that affects women especially of 

the African descent. Further, in justifying the reason (s) for the research, I adopt the reason 

given by Buss on the need for diversity and inclusion, by construing feminism as a movement 

in which women question any form of subjugation, oppression and inequality in the society, 

and seek ways to achieve gender equality; I note that feminism is not only found in western 

societies but exist in all societies, which includes Africa. I also state that it is imperative to 

highlight the contributions of African women because it affords the process of resisting global 

cultural domination. 

Chapter 2 is a review of relevant literature in the field of international human rights from the 

perspectives of African Scholars and African feminist writings. In it I analyse the Universalist 

and Relativist debate on international human rights. However, the focus of the chapter lies in 

the contributions of African Feminists to the theory and practice of international human rights 

through the African Charter on Human and Peoples Rights, 1981 and the Protocol to the African 

Charter on Human and Peoples Rights on the Rights of Women in Africa, 2003. The chapter 

presents the salient contributions of African feminists and African scholars to the theory and 

practice of international human rights. 

In Chapter 3, I dwell on the research methodology employed in the work. It examine various 

methodological approaches that are employed in collating data and pieces of evidence on the 

contributions of African women to international human rights, emanating from literature, on-

line materials and the African Union Conferences, meetings and documents.  The various 
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methodological approaches form the basis for identifying the distinct contributions of African 

feminism to the development of international human rights. 

Chapter 4 is a consideration of the theoretical framework that undergirds the thesis. It is an 

examination of western feminism, its evolution and key concepts as it relates to women and 

international law/international human rights. Second, it examines the evolution of African 

feminism, the debates surrounding its evolution and the principles that undergird African 

feminism. In examining the theoretical framework that underpins both western and African 

feminism, the point(s) of similarities and divergence are stated; it is the point of divergence that 

forms the basis of the work in highlighting the contributions of African feminism in shaping the 

development of international human rights. 

In Chapter 5, I interrogate the concept of patriarchy as enunciated by western feminism; the 

analysis focus on International Covenant on Civil and Political Rights (ICCPR) and women’s 

political participation; I explore African women political participation from pre-colonial to 

post-colonial period, noting the different epochs. However, I conclude that with the emergence 

of the Rwandan Parliament, the African Continent scored a first in Women’s representation. 

The discussion and analysis is premised on two principles of African feminism which are: 1) 

that feminism need not be oppositional to men i.e. it is not adversarial politics; 2) that women 

need not neglect their biological roles in the quest for equality. 

I have drawn upon feminism scholarship such as patriarchy as a concept, and argue that it is 

inappropriate and misapplied to both Africa and African women, in querying the concept; my 

arguments centres on the African feminist perspective to patriarchy and depict its application 

to international human rights, by showing the specific and the contributions it made. 

In Chapter 6, I interrogate the individual/family debate in human rights by examining 

reproductive rights as human rights. The chapter focuses on the Protocol to the African Charter 
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on the Rights of Women, by analysing specific article(s); it explores the concept of abortion 

and African feminism’s contribution to international human rights through the Women’s 

Protocol; the discussion and analysis is situated within African feminist principle which states 

that: certain women’s reproductive rights takes priority over others. 

In chapter 7, I interrogate the concept of public/private divide as enunciated by western 

feminism. In examining the concept of public/private divide, my arguments and focus are on 

the Protocol on the Rights of Women in Africa, which provides a critical framework in 

addressing integral issues to realising women’s human rights in Africa. I examine some of the 

cases adjudicated upon by the International Criminal Tribunals of Yugoslavia and Rwanda, 

noting the jurisprudential analysis of ‘rape’ as a weapon of mass destruction in war time, 

emanating from the International Criminal Tribunal for Rwanda. I will argue that it is a 

contribution that goes beyond the status quo in International Humanitarian Law, as the Court 

adopted a ‘situated judgement’ in its reasoning by convicting Akayesu.55 The discussion and 

analysis is premised on the African feminist Principle 4 which states: that the total configuration 

of the conditions of women should be addressed rather than being obsessed with sexual issues. 

Chapter 8 deals with the question of the environment and ways in which specific African women 

responded to environmental issues, and thereby are transformative agents. First, I examine the 

concept of the environment from the prism of bringing holistic approach to women issues: 

Women’s Rights as Environmental Rights. It is a revisit of the African response to the rights 

debate and an analysis of its contributions to both human rights debate and the environment. I 

explore the African feminist perspective of linking international human rights to the 

environment, which in essence tackles the individual rights versus collective rights 

perspectives, and was able to establish the nexus between women, environment and human 

                                                            
55 Prosecutor v. Paul Jean Akayesu Case No ICTR-96-4-T September 1998 
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rights. The analyses are based on the activities of the Ogoni women in Nigeria, the Niger Delta 

women in Warri Nigeria, and the work of the Green Belt Movement founded by Professor 

Wangari Maathai in 1977 in Kenya, East Africa. The subject of the environment is a global 

issue, however, I argue that nowhere is that effort more pronounced than in Africa, and by 

extension African women whose perspectives to the environment reflects ‘environmental rights 

as human rights’. The discussion is premised on African feminist Principle 7 which states: that 

the ideology of women has to be cast in the context of race and class struggles which bedevil 

the continent of Africa today; that is the total liberation of the continent. 

In Chapter 9, I explore the Reconciliation and Peace Process through African Women; it is an 

examination of Women as Peace Agent demonstrated through the efforts and contributions of 

the MARWOPNET Women (The women from the West Africa sub region) who brokered peace 

between Charles Taylor of Liberia, Tejan Kabbah of Sierra-Leone, and Lausanne Conte of 

Guinea. The chapter is based on the African feminism Principle 6: that women’s condition in 

Africa needs to be addressed in the context of the total reproduction of the society, and the 

scenario involves men and women. I focus on the activities of the MARWOPNET women 

because of its intervention in bringing the war lords to the table for discussion, which resulted 

in the subsequent cessation of the war; the analysis of the intervention of the MARWOPNET 

Women also rests on the African feminists Principle 7 based on the need that the ideology of 

women has to be cast in the context of race and class struggles which bedevil the continent of 

Africa today, that is, the total liberation of the whole continent. This is because Sub-Saharan 

Africa has been enmeshed in both internal and external conflicts which have taken a toll on 

human lives.56 

                                                            
56Aili Tripp, Isabel Camiro, Joy Kwesiga, Alice Mungwa, African Women’s Movements: Changing Political 

Landscapes (Cambridge: Cambridge University Press 2009) pp.140-141 
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Chapter 10 is the concluding chapter of the thesis, wherein I examine the research questions 

and the purpose of the research and to the extent whether these questions and goals have been 

achieved within the work by showing the distinct contributions of African feminism to the 

development of international human rights in theory and practice.  

Thus, the thesis presents African Women and Feminism as active participants in the field of 

international human rights. It tends to capture the complex and succinct contributions of African 

feminism to theory and practice of international human rights. Ultimately, the purpose of the 

work is to celebrate African feminism and its achievements to international human rights. From 

the analysis, it aims to develop the specific African cultural perspectives to women’s human 

rights, which have shaped the discourse and development of international human rights 

globally. 

1.8 Delimitation of the Scope and Key Assumptions 

The thesis focus is on African women from the Sub-Sahara, not because of homogeneity, but 

because of shared experiences and networking on the international plane on issues relating to 

Africa. The research has adopted scholarship and activism as complimentary tools in advancing 

international human rights, rather than seeing them as opposing views. 
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Chapter 2: Literature Review 

2.1 Introduction 

This chapter reviews the nature, theory and practice of international human rights as expounded 

by African scholars and African feminists. Admitting that the vast literature in international 

human rights are predicated on western ontology and philosophy; thus, it is a theoretical analysis 

of the concept of international human rights depicting the contributions of African scholars and 

African feminists. The key features dominant in the literature are: the notion of hierarchy of 

rights and the universal nature of human rights. The two notions: hierarchy of rights and the 

universal nature of human rights have been one of the sites of `contention between scholars in 

the West and scholars outside of the western hemisphere of which African scholars and African 

feminists are part of. 

At the most radical level, ‘human rights are rejected in their totality as foreign to and as 

incompatible with non-western culture; second, there is a specific rejection of rights or the 

interpretation of those rights and finally, there is an acceptance of rights with all its components 

and with its general interpretation, and a rejection of classification of a particular cultural 

practice as a violation of their right’.57 

This work departs from the proposition of rejecting human rights as foreign and incompatible 

with culture, and its specific rejection of rights or the interpretation of rights, rather it argues 

that the features of human rights, i.e. value for human agency, legal freedom, legal power and 

legal immunity can be found in various societies in Sub-Sahara Africa. However, it does not go 

so far as to attribute the practice of human rights in pre-colonial Africa to the modern practice 

of human rights, the emphasis here lies on the notion that there is a value for human agency, 

and that Sub-Sahara Africa is not devoid of rights as it is often portrayed in many writings.58 

                                                            
57  E. Brems, ‘Enemies or Allies: Feminism and Cultural Relativism as Dissident Voices in Human Rights 

Discourse? Human Rights Quarterly Volume 19 Number 1 February 1997 pp.143-144 
58M. Mutua, Supra note 14 p.44 (cited by Banda). 
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Thus, the African concept of rights which is depicted is collective in nature; it is a departure 

from the western concept of human rights which lay emphasis on individual rights. 

In this chapter, I will be examining some of the ways and approaches these African scholars 

and African feminists have brought to international human rights. I do so with an eye to 

highlight a distinct contribution to the corpus of literature and its impact on international human 

rights. I focus particularly on their assumptions and reactions to women’s human rights in 

engaging with western feminist writers. The first part provides the basis for the idea of rights in 

Africa which serves as a mirror to the understanding of human rights; the second part examines 

the contributions of African scholars to international human rights, it is a standpoint that departs 

from the western notion of human rights and it is premised on African culture and way of life; 

the third part is the response of African scholars and African feminists to the debate within 

international human rights, it not only shows its engagement with western literature and 

practice, but goes to highlight its distinct contributions; finally, the fourth part examines African 

feminists theory in international human rights, this part establishes African feminist theory 

within international human rights and its influence and contributions in shaping the woman 

question. Thus, various journal articles, unpublished papers, text books and on line materials 

written by African scholars and African feminists on international human rights were examined 

to explain the subject matter. 

2.2 African Idea of Rights 

Any analysis of the idea of rights in Africa must approach the issue from a socio-historical 

perspective. Such perspective is necessary in order to appraise the notion of rights in Africa. As 

Mwenda observe that, ‘every society is built on a set of values and norms’. He noted that in the 

traditional set up, there was a sense of duty and responsibility on individuals and the community. 

Generally, he argued that the concept of duty requires an individual to place the common good 
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before individual satisfaction.59 In enquiring about the concept of rights in Africa, there are two 

basic approaches namely: the influence of political set up and the impact of culture and religion. 

I now take them seriatim. 

2.2.1 Political Foundation of Rights in Africa 

Pre-colonial Africa varied from predominantly peasant agricultural to pastoral and fishing 

communities, as determined by the environment, topography, rainfall, vegetation and other 

prevalent circumstances. According to Fortes and Evans Pritchard, African political systems 

are of two types: there are the group referred to as those societies with centralised authority, 

administrative machinery and judicial institutions, in short, a government with cleavages of 

wealth, privilege, and states which correspond to the distribution of power and authority. There 

is also the group with lack of centralised authority, administrative machinery and constituted 

judicial institutions, in essence, because of lack of governmental structure, there are no sharp 

divisions in rank, status and wealth.60 In the former group we have the Old Oyo Empire, Ghana 

Empire, Mali Empire, Songhai Empire, and the Zulu Kingdom etc. In the latter group we have 

the Ibo Society of South-Eastern Nigeria and other such groups across Africa.  

In both societies, members were accorded full rights that both the community heads sought to 

protect; the right to life and property, for instance are as old as human society and infractions 

of these had tortious or criminal consequences. With some notable exceptions, the kings were 

hardly authoritarian and every society had its democratic process.61 

 

                                                            
59 K. Mwenda, ‘Deconstructing the Concept of Human Rights in Africa’ 25 Alternative L.J.292 (2000) 
60 Meyer Fortes and Edward Evans-Pritchard, African Political System, (London/Oxford: African Institute/Oxford 

University Press 1940) pp.5-6 
61U. Umozurike, The African Charter on Human and Peoples’ Rights (The Hague/Netherlands: Martinus Nijhoff 

Publishers 1997) pp.2-3 



29 
 

Nguema, however, departed from the classification of Fortes and Evans-Pritchard, to him 

traditional African societies can be divided into four, namely: 

1. The gregarious society constituted of bands living under the direction or pre-eminence 

of a man’s worth, the group’s chief such as the pygmies of Congo. 

2. The familial societies in which all attitudes, behaviour, gestures and activities of 

members of the community are determined by the familial link. Such societies he 

argued, have ethnic groups which are sub-divided into ‘tribes’ which are further splinted 

into ‘clans’ and finally into lineages. 

3. The third type is the hierarchical society in which the rules of conduct, attitudes, 

behaviour and activities depend upon where one stands in the social ladder or what role 

one plays in the society. He cited the example of the Wollofs of Senegal, who distinguish 

between free people and slaves; the caste system is defined according to division of 

labour. 

4. The fourth is the society en route to statehood. This was progressive and systematic in 

applying rules to all subjects of the sovereign. He gave the examples of Mali and Ghana 

and argues that they are like the present post-colonial states.62 

Nguema’s classification seems to me a better reading of African societies, because it shows the 

progressive development of the people rather than the rigid classification offered by Fortes and 

Evans-Pritchard in their two classifications of African societies, which seems to give a settled 

and immutable political process and structure. 

The attempt to examine the idea of rights in Africa is not to romanticise Africa, but to examine 

the notion of rights within African political thoughts. I will not define the idea of rights/human 

rights by what it should mean, but rather by what it means to Africans.  

According to Henderickson: 

While humans universally oppose injustice, specific interpretations 

of the concept of rights have varied across time and place. This is 

because the idea of rights has been and continues to be a reaction to 

particular experiences of injustice. A truly universal concept of rights 
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encompasses all shades of meaning and includes an African 

perspective.63 

The examination of the idea of rights in Africa will not be limited to ideas propounded in pre-

colonial times, although this will form the starting point, it will examine the idea of rights by 

Africans in modern period which are indigenous and have influenced the development of 

international human rights. 

Hountondji argues that, Africaness is not a moral or metaphysical concept; it refers to empirical 

and geographical reality. African ideas are understood here simply to mean the ideas of Africans 

in the past, present and future. African ideas of rights involve Africans expressing ideas of equal 

rights which are claimed on the membership in the human race.64 

In the view of M’baye: 

Traditional Africa was hierarchical in structure and divided by caste 

system but unified by mythical beliefs. The individual was not poised 

against the group but was indeed part of it. The conception was that 

of men (in the generic sense) in harmony with the environment and 

with the society which consisted of the living and the ancestors who 

though physically dead, were spiritually alive. Rights were 

inseparable from duties; the society was socialist and humanistic 

leading to the recognition of the rights of the individual as well as 

the group.65 

M’baye’s view of African societies is sociological in approach and departs from a political 

concept. However, it centres on the lived experience of Africans as a people and sums up what 

rights entail in the society. M’baye’s assertion that ‘the purpose of law is to maintain society in 

a state in which it had been transmitted by the elders has drawn criticism from Eze, who 

disagrees with M’baye, and argues that no society is static and that the analysis of M’baye 

                                                            
63  J. Hendrickson, ‘Rights in Traditional African Societies’ in African Traditional Political Thought and 

Institutions Centre for Black and African Arts and Civilisation (CBAAC) John Ayoade and Adigun Agbaje (eds) 

(Lagos: Nigeria 1989) pp.19-20. 
64 P. Hountondji, African Philosophy (London: Hutchinson and Co Limited 1983) p.177 
65 M. M’baye, Human Rights in Africa: The International Dimensions of Human Rights (Paris: France UNESCO 

1982) pp.583-602. 



31 
 

ignores the dynamic nature of law in an evolutionary society, changing from one socio-

economic formation to another.66 Eze’s argument comes from his knowledge of law and how 

society transforms law and vice versa. 

According to Howard, African concept of rights is a concept of human dignity, of what defines 

‘the inner moral nature and worth of human person and his/her proper relations with society’.67 

Howard in essence is saying that Africans do not have the notion of rights but conflates rights 

with duties; this position in my view does not reflect the true position of African concept of 

rights because rights become imperative when there is recognition of human dignity and proper 

relations in the society. This certainly precedes duty. 

Hendrickson further states that: 

To the political theorist, the idea of human rights is a particular 

variant of the more general idea of rights, if we understand rights to 

mean claim of a legitimate nature, based on a general theory, to be 

treated in a particular manner.68 

Hendrickson’s summary based on political theory may certainly beg the issue, as human rights 

has evolved beyond political theory to have the force of law69 

From the analysis of the various writings examined, it can be deduced that the notion that 

individuals rights are non-existent in Africa is untrue; while emphasis may be placed on 

communal well-being, it cannot be said that individuals in the society have lost all rights by 

virtue of their being part of a collective entity, Africans on the whole may not be as 

                                                            
66 O. Eze, Human Rights in Africa: Some Selected problems (Lagos: Nigerian Institute of International Affairs 

1984) pp.12-14 
67 R. Howard, ‘Group versus Individual Identity in the African Debate on Human Rights’ in Human Rights in 

Africa: Cross-Cultural Perspectives Abdullai An’Naim and Francis Deng (eds) (Washington DC: Brookings 

Institution 1990) p.165 
68 J. Hendrickson, ‘Rights in Traditional African Societies’ Supra note 62 p.25. 
69International Human rights instruments are enforceable in law courts and further many National Constitutions 

have provisions on Human Rights in which citizens can seek redress. 
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individualistic as westerners, but certainly there is a measure of individual interest in communal 

living. 

2.2.2 Culture and Religion as Foundation of Rights in Africa 

M’baye, in his analysis of rights in Africa argues that the idea of rights to life exists in Africa, 

because African traditional beliefs certainly have respect for life even of animals. This is 

reflected in the fact that it is wrong to kill except in cases of need.70 His argument was based on 

African religious system. The position of M’baye has however, been criticised by Gower, who 

argues that, ‘we need no doctrine of rights to defend the belief that killing a person is wrong’.71 

It seems to me that M’baye could not have been advocating for human sacrifice in present times, 

his recourse to the analogy is to show that Africans have respect for human life, even of animal 

life and will not kill except it is absolutely necessary, it can be argued that the allusion in support 

for human sacrifice as alleged by Gower will negate his earlier stand on the ‘right to life’. 

Mbiti in his book, African Religions and Philosophy which detailed a customary practice in 

which a wife or wives may be buried with the husband so that these may ‘accompany’ the 

departed into the next world;72has been criticised as this practice is a clear violation of ‘right to 

life’ as enunciated by Mbiti and brings to fore the gender analysis of rights generally73. This 

practice is akin to the practice of Sati among the Indians whereby a widow undergoes 

immolation on her late husband pyre; the practice was declared illegal by the British in 1829, 

however, the abiding presence of Sati in the twenty-first century shows the reluctance of culture 

in respecting women’s human rights. According to Soherwodi, ‘modern day sati is a subject 
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71 B. Gower, ‘Understanding Rights: An Analysis of a Problem’ in Human Rights, Problems and Perspectives F. 
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under much scrutiny; it is a startling concept traditionally bound with Hindu culture. The issue 

of Sati involves binary opposites and polar extremes of people both favouring and opposing the 

tradition.74 

It is submitted that the idea of distilling rights from African culture and religion may result in a 

conceptual brick wall as certain ‘rites’ will be in violation of rights in the real sense of the word. 

In the words of Beattie, ‘right is a concept as well as a social entity; it must be acknowledged 

by somebody, and it exists only in that recognition. To use the term ‘right’ is to accord morality 

and legitimacy to an action or proposed action. It is a standard applied or to be applied rather 

than a mere description of behaviour, it is an idea of the correct practice or procedure’.75 It 

should be noted that despite ‘conceptual crisis’ in rights theory between the African perspective 

and its modern counterpart; it can be safely put that Africans have a notion of rights based on 

human value. 

Umozurike in arguing for the existence of rights in Africa states that, human rights were 

conceptually linked with the traditions of the people, observance of which was of immense 

interest to the people. Thus, rights at any rate, those that are recognised by the community were 

effectively enforced, but for the benefit of the society. Rights were community based and might 

be denied to strangers; they were integral part of the particular social organisation and made it 

possible to exist as a society. A group of people bent on denying or ignoring one another’s rights 

cannot exist as a society; the existence of a society presupposes the recognition of the rights of 

the members, this truism applies as much to human society as to the society of nations. The 

well-being of the members of the traditional society was anchored on health and stability of the 
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75 J. Beattie, ‘Checks on the Abuse of Political Power in some African States: A Preliminary Framework for 

Analysis’ in Comparative Political Systems: Studies in the Politics of Pre-Industrial Societies R. Cohen and J. 
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society as a whole, the rights claimer must be prepared to carry out the obligations that went 

with them for rights are intertwined with duties.76 

From the analyses of writings on idea of rights in Africa, no distinct concept emerged, what can 

be deduced are grouped as moral standards, values and ethics. The discourse on rights 

exemplifies a basic problem in conceptual analysis, because of the preponderance of equating 

a corollary of western concepts to traditional African society. A good summary of African idea 

of rights in my view will therefore be encapsulated in this form: that although right is understood 

as claims of a legitimate nature based, on a general theory to be treated in a particular manner 

existed in traditional African societies, these traditional ideas of rights (value for human agency, 

community versus individual and moral value) can be seen as examples of precursors to the 

modern idea of human rights and not in tandem with the modern concept of rights. 

2.3 African Perspective of International Human Rights 

As human rights have grown historically, geographically and culturally within the last few 

decades, they now matter to everyone because they are universal, indivisible and 

interdependent. They are accorded to individuals and groups in order to enable them to realise 

their self -worth and dignity, and to organise society in such a way that these goals are 

effectuated and respected; besides, international law supports ‘the imperative to understand and 

accept that human rights matter to everyone’.77 

At the inception of the United Nations in October 1945 and at the adoption of the Universal 

Declaration of Human Rights in 1948, there were only two independent African states namely: 

Ethiopia and Liberia (once the outpost of the United States for free slaves). The 1960s witnessed 

the independence of many African states and their admittance into the United Nations and the 
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international community as a whole. All independent states in Sub-Sahara Africa are parties to 

the United Nations Charter, and have come to accept and adopt the tenets of human rights by 

not only being parties to several UN inspired human rights and related instruments, but by 

incorporating directly and indirectly same to their national constitutions. 

Heyns, in reviewing human rights practice in Africa concludes that: Africa remains one of the 

most testing grounds for the notion that human rights is the ‘idea of our time’ and bringing the 

African voice more clearly into the international debates is essential towards the legitimacy of 

any claim towards the universality of this notion.78 Heyns position is apt in the sense that 

African scholars have always argued that rights exist in Africa; however, they argue that the 

emphasis of rights within Africa lies with the collective. 

According to Shestack: 

To speak of human rights requires a conception of what rights one 

possesses by virtue of being human. That does not mean human 

rights in the self-evident sense that those who have them are human, 

but rather, the rights human beings have simply because they are 

human beings and independent of their varying social circumstances 

and degrees of merit.79 

Shestack’s idea of human rights is hinged on humanity i.e. human beings have rights because 

they are human; the possession of the rights is devoid of their social circumstances and other 

considerations. 

In this part, I will examine the various definitions given by African scholars, the definitions 

tends to show a particular perspective to international human rights; and secondly, the idea of 

evolution of human rights will be examined against the background of an account that sees 

international human rights as not entirely western. 
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2.3.1 Definition of Human Rights 

Ajomo defines human rights as inherent in man, noting that they arise from the very nature of 

man as a social animal and are recognised and predicated in a civilised legal order.80 The 

definition offered by Ajomo focus on man (in the generic sense) and law; for him recognition 

of human rights is also predicated on civilised legal order; it is law that confers human rights 

on citizens. 

Rukooko views human rights as a concept whose core content is dignity of the human person.81 

The definition offered by Rukooko is in tandem with the earlier submission of Howard on 

African idea of rights, where she argues that ‘Africans do not have a notion of human rights and 

that Africans conflate rights with dignity’. Ibidapo-Obe defines, ‘human rights as that specie of 

rights which are recognised as pertaining to man by virtue of his humanity’.82Ibidapo-Obe’s 

definition assumes that rights are recognised in the community and that it is these rights that 

man (in the generic sense) can lay claim to. The definition offered does not state what human 

rights are; it only gives a definition with an assumption that the specie of rights are recognised 

by the society. 

Eze defines human rights as that which presents a demand or claim which individuals or groups 

make on the society, some of which are protected by law and have become part of Lex Lata (the 

law as it is) while others remain aspirations to be attained in future.83 The definition offered by 

Eze is premised on human rights being claims which in some instances can be enforced and at 

other times remain aspirations because they have not found expression in an objective law or 

because of other circumstances, which makes the enforcement impracticable. It seems to me 
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that the unenforceability of some human rights negates the principle of rights stricto senso (in 

the strictest sense), for a right must be enforceable and not be dictated by circumstances. 

Umozurike defines human rights as:  

Claims which invariably are supported by ethics and which are 

supported by law, made on the society especially on its official 

managers, by individuals or groups on the basis of humanity. They 

apply regardless of race, colour, sex, or other distinction and may not 

be withdrawn or denied by governments, people or individuals. They 

are those rights which every individual claim or aspire to enjoy 

irrespective of his colour, race, religion and status in life.84 

The definitions offered by Eze and Umozurike reflect a legal conceptual basis of human rights 

in the sense that it places emphasis on law; further, the definition offered by Umozurike suggest 

that human rights are basically ethical claims supported by law. However, at the time of writing 

this thesis, though human rights is still an ethical issue in some quarters; however, it has also 

received formal recognition in law at both the national and international levels. 

According to Annan, human rights are what make us human; they are the principles by which 

we create the sacred home for human dignity.85Annan’s perspective on human rights becomes 

very important because of his role as the Secretary-General of the United Nations; he was the 

first and so far the only African from Sub-Sahara to occupy the seat; his tenure also gave a voice 

to Africa and African issues. 

Mojekwu defines human rights in Africa as one based on ascribed status i.e. a person’s birth, 

membership of a locality and within a social unit giving rise to his content and meaning.86 
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In other words an African can lay claim to rights only by virtue of his/her humanity i.e. by birth, 

location and status. 

From the definitions offered by African scholars, the common themes running through are: 

human dignity and human person. These words emanates from the concept of humanity and 

form the basis of the African idea of rights. 

2.3.2 Evolution of Human Rights 

The origin of international human rights has been a central debate on the discourse of human 

rights. Most western scholars traced its origin to the west, first from the natural law and natural 

rights theory, and second, from the events leading to and arising from Second World War.87 

This narration has elicited arguments among non-western scholars, especially those from the 

African continent. 

Zeleza in questioning the western origin of human rights argues that: 

The western appropriation of human rights does a grave intellectual 

and political disservice to the global human rights discourse and 

movement. Intellectually, it homogenises and oversimplifies the 

human rights tradition of the west and the rest of the world and 

undermines theoretical advances that come from serious and 

sustained intra and intercultural comparisons and conversions. 

Politically, it weakens the human rights movement globally in that 

in the South (Africa) human rights advocates waste a lot of energy 

trying to demonstrate that human rights are indigenous and relevant 

against charges from arrogant outsiders who insist on imposing 

Northern (western) models and procedures or dictatorial states which 

dismiss them as imperialists inimical to national traditions, 

sovereignty and development; while in the North, it forestalls the 

adaptation of approaches from the South to deal with challenges of 

multiculturalism, affirmative action and entitlements, inter-ethnic 
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conflict and relations and the status of women which existing 

international and legal arrangements cannot adequately handle.88 

Zeleza’s position on the evolution of human rights represents the view of most African scholars 

on human rights discourse; the appropriation of human rights ethos as emanating solely from 

the west gives room to unending debates which detracts from the positive impact of human 

rights on humanity which it entails. 

According to Gutto: 

Human and people’s rights are seen to be fundamental to socio-

historic norms and practices that have proved to be necessary for 

stable organisation and governance in society, the integrated concept 

of human rights is seen to be a derivative from social practice; and 

other conceptions which advocate prioritising of rights are seen to be 

a legitimate rejection of some fundamental rights purely on 

ideological grounds and not on the basis of practical difficulties that 

may make the realisation of some rights difficult under certain 

conditions.89 

Gutto in tracing the evolution of human rights argues that it is a reflection of societies and not 

just one society. His argument is a rejection of the chauvinistic claim that human rights are 

‘inventions’ of Europe and North America to him that basis is shallow and based on ignorance 

of history and unscientific methods of inquiry. He also criticises African writers’ reactionary 

claims to human rights as ‘mere colonial or imperialist machinations,’ and argues that such 

reactions should be rejected on the basis that it is unscientific and a historical. In examining 

Gutto’s arguments, it seems to me that he laid emphasis on the utility of human rights rather 

than on dwelling on ‘origin’ of human rights from a particular region. 
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Elias, in his book, The Nature of African Customary Law, argues that:  

In all African societies, human rights form the basis of society, which 

function by the recognition of the right to life, right to property, right 

to governance (which entails checks and balances even where the 

structure is monarchical), rights of immigrants and refugees. Thus, 

the rights of full members of the society were fully integrated into 

the society as a whole, they are held as complementary to the society 

and not against it.90 

Elias in offering this explanation for the existence of human rights in Africa, had to correct the 

grand theory at the time of writing his book which indicates that Africans do not have a notion 

of rights hence cannot lay claim to human rights ethos in any form or content.91 

In establishing the preponderance of human rights in Africa, An-Naim and Deng argues that: 

….we trust that all societies and cultures in their wide variety of ways 

and means are dedicated to the promotion and protection of human 

rights, which we believe are owed to all human beings by virtue of 

their existence.92 

Mwenda also argue in the same vein that all societies are built on a set of values and norms.93 

Zeleza, Gutto, Elias, An-Naim and Deng and Mwenda accounts of human rights in Africa 

differs from the western perspective which sets a date and a time frame for the evolution of 

human rights. Human rights according to these writers are embedded in the society, it is not as 

a result of ‘development’ or ‘generation’, but it is the basis in which the society is formed. 

Besides, human rights is not culture specific, i.e. human rights is not specific to certain people, 

but that all societies and races have a notion of human rights, because human rights often 

develop as a result of social and historical contexts of the people. 

                                                            
90T. Elias, The Nature of African Customary Law (Manchester: Manchester University Press 1962) p.5. 
91Many writings on Africa portray Africa as the Dark Continent the people as savages; barbarians that needs 

civilisation see York Bradshaw and Martin Wallace, Global Inequalities (London: Pine Forge Press 1996) pp59-

64. 
92 Abdullai An-Naim and Francis Deng, Human Rights in Africa: Cross-Cultural Perspectives Supra note 66 p.11 
93 K. Mwenda, ‘Deconstructing the concept of human rights in Africa Supra note 58 p.2. 



41 
 

2.4 African’s response to the Debate on International Human Rights 

The concept of human rights has generated different perspectives, for example, there has been 

a major ‘conflict’ between western and non-western interpretation of human rights concepts 

and principles on the nature of rights. 

According to Wallace, the main debate in international human rights centres on the question of 

the universal basis of human rights among scholars, activists and jurists. She identifies the two 

divide namely: the Universalist theory of human rights and the Relativist theory of human 

rights. She argues that a notable feature of the ‘conflict’ between western and non-western 

interpretation of human rights concepts lies in the different perception of the feature of rights. 

The Universalist theory of human rights argues that human rights is applicable in all societies 

without any form of distinction; on the other hand, the relativist theory of human rights 

championed by non-western societies, which African scholars are major proponents rejects the 

universal application of human rights norms, to them, certain human rights concepts cannot be 

applied universally without consideration for the culture and the environment of the people. 

Herein is the distinction between application of human rights in western societies and in non-

western societies (Africa).94 

Wallace observes further that, the relativist theory maintains that human rights differ from state 

to state. It is fashioned by a state’s own values, cultural and religious traditions. Adherents of 

the Relativist theory frequently criticise international human rights instruments as simply 

reinforcing western concepts and values in the guise of universal rights. The emphasis on 

universalism is individual, whereas relativism places emphasis on the communal (the state). 
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Relativists accept that rights relate to individuals but emphasise that individuals are defined in 

terms of their relations with others as part of the society.95 

Besides the debate of the Universalists and Relativists on international human rights, there is 

also the issue of hierarchy of rights which also serves as the difference in the application of 

human rights in western and non-western societies (Africa). To the debate between the 

Universalists and relativists I now turn. 

2.4.1 The Universalists vs. Relativists Approach to International Human Rights 

In Africa, theoretical responses to the concept of human rights includes the important question 

about the role of culture in shaping human rights policy; the concern for strategies that promote 

human rights are culturally grounded, and a general call for cross-cultural dialogue about human 

rights. This cultural concern was reflected in the African Charter on Human and People’s 

Rights.96 Thus, the African Charter distinguishes itself from other regional instruments by 

enshrining individual duties to society in addition to rights; these duties are owed to the family, 

society, the state, and even to the international community. They include individual duties to 

respect others without discrimination, to develop family, to serve the nation, to pay taxes, and 

to promote African unity.97 

As with concepts in other social sciences, human rights concepts in law are being challenged as 

being culturally specific. While there are many understandings of ‘cultural universalism’ in 

human rights scholarship, the Relativists challenge can be summarised as follows: 1) norms of 

morality are relative to a given society; 2) the ethical basis for international human rights is 
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western; 3) therefore, international norms should not be the basis of value judgements in other 

cultural contexts.98 

Ake succinctly explained why Africans place emphasis on the communal. He argues that: 

‘We put less emphasis on the individual and more on the collective; 

we do not allow that an individual has any claim which may override 

that of the society; we assume harmony not divergence of interest, 

competition of conflicts; we are more inclined to think of our 

obligations to other members of the society rather than our claims 

against them’.99 

The Universalist approach to human rights is epitomised by western writers which places 

emphasis on civil and political rights, a feature of the history of democratic struggles in western 

societies;100 the emergence of the modern state beginning from the 12th century onwards, the 

American and the French Revolutions and more importantly the Locke’s theory of Social 

Contract. Locke argues that persons in a state willingly come together to form a state, that they 

agree to form a state that will provide a ‘neutral judge’ that will protect their lives, liberty, 

material possessions of those who lived in it. He states further that laws could only be legitimate 

if it sought the common good. 

The leaders of the American Revolution were men versed in 18th century political philosophy; 

Thomas Jefferson was familiar with the work of Locke and he attempt in the declaration of 

independence of July 4, 1776 to give practical effect to the theories of limited government and 

natural rights. In similar vein, the leaders of the French Revolution drew up the Declaration of 

the Rights of Man and the Citizen on August 26, 1789, which note that the ‘aim of every political 
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association is the preservation of the natural and imprescriptibly rights of man and it proceeds 

to identify these rights as: Liberty, Property, Safety and Resistance to oppression’.101 

Donnelly in his examination of the Universalist and relativist debate argues that: the problem 

of cultural relativism and universalism cannot be reduced to an either-or-choice; claims of 

cultural relativism show a great diversity in meaning, substance and importance.102His stance 

stems from his understanding of what human rights entails; he views rights as a social end which 

must be definite in his application. 

He goes further to summarise the Universalists perspective thus: 

a) all humans have rights by virtue of their humanity; 

b) a person’s right cannot be conditioned by gender or national or ethnic origin; 

c) Human rights exist universally as the highest moral rights, so no right can be 

subordinated to another person (e.g. husband) or an institution (e.g. the state).103 

The concept of cultural relativism which has been adapted to international human rights by 

African scholars emerged in 1971 from Adda Bozeman; the theory is predicated on the 

following:  

a) there exists profound differences between western legal theories and cultures and those 

of Africa, Asia, India and  Islam; 

b) in order to fully understand a culture, one must be product of that culture; 

c) even if a culture were to borrow a concept from another culture, that concept’s meaning 

will be filtered through the culture’s unique linguistic-conceptual culture; 

d) there can be no universal meaning to a moral value; 
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e) A universal text on values is a futile exercise.104 

An analysis of the tenets of Universalism and relativism shows its divergence, while 

Universalism is premised on highest moral rights that do not have recourse to another individual 

or institution; relativism stands for an understanding of one’s culture which encompasses one’s 

unique location found within the community. 

According to Cobbah:105 

African communalism is more than a mere life style. It is a world 

view. It may indeed be an exaggeration of a claim that the individual 

in an African society is completely invisible within the clan or kin, 

the African world view is one that places the individual within his 

community, this world view is for all intents and purposes as valid 

as the European theories of individualism and the social contract. In 

other words, it is impossible to enhance human dignity within the 

world view of African culture without resort to the unbridled 

individualism of the west. The African world view is not grounded 

in self-interest, but in social learning and collective survival, 

throughout his life the African expresses his humanity in terms of his 

society; this is not necessarily to say that African self-flows with an 

abundance of altruism, but that the African society operates by a deep 

lasting socialisation of ‘we-thinking’ resulting in a conception of the 

self that is unlike his western counterpart. 

Cobbah’s argument tends to show the differences between western individualism and African 

collectivism. In depicting the differences, he also emphasis that the African is not totally lost 

within his environment but his interests and that of the society must conflate; i.e. the individual 

interest and society’s interest must be in harmony with one another. 

Mutua arguing in line within the prism of Relativist theory notes that the African essence 

explains the understanding of the meaning of human rights and the process it entails; it links 
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human rights, people’s rights and the duties of all individuals in the community, to him, the 

individual rights will make no sense in a social vacuum that is devoid of duties.106 

Ihonbere in his analysis of human rights argues that: 

‘Human rights…economic, social, civil and political…therefore 

cannot be understood outside the social equation of specific societies. 

It is of course impossible, in fact undesirable to generalise on the 

issue of human rights. At the same time, it is inappropriate to 

transpose standards of evaluation and determination of human rights 

from one society to the other. The historical experiences of particular 

social formation and the consequences of these experiences must be 

taken into consideration at all levels’.107 

Ihonbere analysis centre on the understanding of human rights from the perspective of the 

African; his emphasis lay in the fact that the African must not be judged by the standard(s) of 

other races, but by the experiences which are peculiar to him in his environment.Obiora in 

providing an explanation of the African relativist theory wherein she argues that ‘in 

conceptualising individual and collective rights in terms of checks and balances creates definite 

quandaries, one which it’s implicit suggestion that the individual rights and collective rights are 

not binary opposites, they do not merely function to threaten and repudiate each other, in many 

respects, they affirm and reproduce each other, they can be convergent, interdependent and 

mutually reinforcing, in so far, as the individual formation of sense of humanity, self-identity is 

invariably contingent on a cultural context, respect for the totality of individual human rights 

necessarily entails some degree for the variability and specificity of culture’.108 

                                                            
106 M. Mutua, ‘The Banjul Charter and the African Cultural Imprint: An Evaluation of the Languages of Duties’ 

Virginia Journal of International Law Vol.35 p.339. 
107 J. Ihonbere, ‘Underdevelopment and Human Rights Violations in Africa’ in Emerging Human Rights: The 

African Political Economy Context G Shepherd and M Anikpo (eds) (New York: Greenwood Press 1990) p.56 
108 L. Obiora, ‘Bridges and Barricades: Re-thinking the Polemics and Intransigence in the Campaign against 

Female Circumcision’ in Feminist Legal Theory: An Essentialist Reader Nancy Dowd and Michelle Jacobs (eds) 

Supra note 53 p.285. 



47 
 

In Obiora’s arguments lies an understanding of human rights from the cultural milieu of the 

African society where human rights does not stand alone, but in essence, it functions to reinforce 

the individual within a collective setting. 

Gutto also observe that in situating the articulation of human rights in Africa’s social and 

historical context, there is a need to identify the major factors that shape the reality of human 

rights in Africa. He argues that social class structures and relations, the depth of cultural and 

linguistic heterogeneity are evident in virtually all African countries, the local and external 

forces, including social and economic models, authoritarian political systems, gender relations, 

wars and environmental conditions form the catalyst for human rights in the society.109 

The analysis offered by Gutto depicts human rights as a function of social structure affected by 

other indices in the society. Human rights therefore become a collective ethos of the people and 

not an individual aspiration which sets itself apart from the commune. 

Ibhawoh in summarising African concept of human rights argues that: 

With specific reference to Africa, the dominant argument is that the 

modern conception of ‘universal’ human rights contains three basic 

elements that are western oriented and makes it inappropriate to the 

African context. Firstly, the fundamental unit of the society is 

individual, not the family; secondly, the primary basis of securing 

human existence in society is through rights not duties; thirdly, the 

primary method of securing these rights is through a process of 

legalism where rights are claimed and adjudicated upon not 

reconciliation, repentance and education.110 

Ibhawoh observes that, African concept of rights falls within a social context, which is 

communal and humanist in fostering a mutual respect and recognition for the rights and liberties 

of each individual within a wider community.111 
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In explaining why human rights norms may not function in the same manner in Africa as it is 

in the west. Udombana observes that: state creation in Africa differs markedly from the western 

proto-type. States in Africa did not evolve through the people; the current structures were 

imposed by colonial masters within territories that were ambiguously defined. The boundaries 

of most African states do not reflect the geographical division of ethnic groupings; African 

modern states ‘are nothing but imagined communities’ where the members of even the smallest 

nation may never know most of their fellow members, meet them, or even hear of them, yet in 

the minds of each lives the image of their communion.112 It should be noted that states in the 

west evolved as a result of political struggle which necessitate a measure of individual efforts 

in coming together to form a political unit.113 In Africa, states were formed by colonial powers 

and it was these states that were inherited at independence,114 In summary, African states did 

not evolve in the manner of what happened in Europe or North America; what this translates to 

is that the communal African living is embedded in the society which makes the individual 

rights concept more alien to the African society. 

In an attempt to offer a middle ground in the debate between the Universalists (individual rights) 

as enunciated in western societies against the Relativists (collective rights) ethos found in 

African societies. Oloka-Onyago and Tamale suggest an intra-cultural and cross-cultural 

dialogue which recognises that the ‘personal is political’, but that the political is extremely rich 

and diverse. The authors advocate the recognition of cultural assets and limitations on all 

sides.115 The two key words in Oloka-Onyago and Tamale’s arguments lies in ‘intra-cultural’, 

which means prescribing an understanding within a culture and ‘cross-cultural’ which is the 
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effort in looking at a perspective across cultures in understanding human rights principles in 

Africa generally. 

Nyamu, while writing along the same line of arguments that support cross-cultural dialogue 

emphasises the need for a cross-cultural dialogue which calls for the pursuit of a global 

consensus viewing international human rights and local culture as genuinely reciprocal global 

collaborative effort; 116he notes that; 

….human rights and development are two fields of international law that 

have addressed gender and culture in developing countries. Human 

rights scholars have invoked domestic and international human rights 

standards to eradicate certain third world cultural practices, (such as 

female genital mutilation, bride price etc.) particularly with regard to 

women. Human rights and development have however made minimal 

contributions to building a dialogue based on balanced goals of gender 

equality and cultural identity. What is necessary is that the proponents 

of gender equality must engage with politics of culture; a critical 

pragmatic approach to pluralism calls for local and international actors 

to engage at multiple sites to assess the most successful methods of 

addressing gender hierarchies in diverse contexts.117 

Elias, in the preface to The Nature of African Customary Law, states the aim of writing the 

book which is to correct the erroneous impression about Africa. In it, he states that: 

This present work is to make a plea of change of heart and of attitude on 

the part of western jurists towards indigenous laws and customs of 

Africa. All too often one finds that the majority of persons in the legal 

world of Europe and America entertain curious notions regarding 

African legal idea and institutions, varying from the vague scepticism of 

those who think there were no such things as laws in Africa before the 

advent of the Europeans to those while admitting that there were such 

laws demand a wholesale eradication of what exist and the substitution 

therefore of imported European legal concepts. This narrow attitude 

stems from the approach which judges everything in terms of European 
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standards and values and dismisses out of hand anything that does not 

conform to such patterns.118 

Elias states further that: current legal theory has yet to take full account of African interpretation 

of the juridical problems with which law must grapple with in a given society. An intellectual 

adventure into African legal conceptions should enlarge our horizons; if it does not enrich our 

knowledge of the function of and purpose of law in a modern world.119 

Elias resorted to this appeal in a bid to challenge western perspectives on law in Africa which 

is often perceived as non-existent and if in existence, it is certainly inferior to what is obtained 

in the west and may not also offer any meaningful contribution to legal knowledge and society. 

In reviewing the various arguments of African scholars to the Universalists and Relativists 

debate, there seems to be three concurrent themes namely: the political structure of African 

society; the impact of culture, tradition and religion; and the communal nature of African 

societies. While it is necessary for societies to define what constitutes their mode of operation, 

nevertheless, there should be a minimum standard in which no society will fall below under the 

guise of culture or tradition. 

It seems to me that human rights are accessed by virtue of being human; this should entail 

enjoyment of human rights being independent of social circumstances; by this, I do not deny 

the positive influence of culture, tradition and religion. Rather my argument lies in the notion 

that there must be harmony between universalism and relativism in the pursuit of human rights. 

It is submitted that a theoretical critique that undermines the rhetorical power of human rights 

discourse in the universalism and relativism debate offers no solution; further, I argue that it is 

imperative to recognise that international norms can be filled with local contexts that enhances 

the use of international human rights. 
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2.4.2 The Notion of Hierarchy of Rights 

The notion of human rights has evolved out of earlier theories of natural law and natural rights. 

The concept of human rights was used to express a special class of moral concerns, namely one 

that are among the weightiest of all, as unrestricted and broadly sharable. First, natural law and 

natural rights idioms were used to express the agent’s liberty to pursue his own self-preservation 

and self-interest…..as Hobbes famous assertion that ‘every man has a right to everything; even 

to one another’s body’.120 Second, the language of human rights partakes in the specification 

that we have found to be involved in the shift from natural rights; it manifests to detach from 

moral rights from its historical antecedent in the medieval tradition, thereby underscoring the 

secularisation implicit in the first shift from the language of law to that of rights. Third, only 

human beings have right, which suggest that ‘all human beings have exactly the same rights’. 

All human beings have human rights and the moral status attached therewith. Fourth, the shift 

from natural to human rights has been significant is not suggested by the change in the 

terminology, but seems to have contingently accompanied this change.121Pogge has offered an 

explanation on the progression of rights from law to human rights; in this, he also shows how 

it attains the ascendancy of elevating certain rights above others.122 

According to Meron, the International Court of Justice gave currency to the idea of a hierarchy 

in the Barcelona Traction case123 in the suggested dictum that ‘basic rights of the human 

person’ (droitsfondamentaux de la personnehumaine) create obligations ergaomnes. This 

dictum was construed by the International Law Commission (ILC) to mean that there is ‘a 

number, albeit a small one, of international obligations which, by reason of the importance of 

their subject matter for the international community as a whole are...unlike the 
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others…obligations in whose fulfilment all states have a legal interest’.124 More recently, in a 

discussion relating to derogation from human rights, a United Nations document states that there 

is ‘intangibility of certain fundamental rights’.125 Preceding this document was a complaint 

made by the Secretary-General of the United Nations of the denial by South Africa of the ‘most 

fundamental human rights’ to majority of its citizens.126The elevation of civil and political rights 

above economic, social and cultural rights reflected in the grouping of human rights into 

generations has elicited criticisms from African scholars and jurists. 

Ilumoka in a critic of the ascendancy of international human rights discourse states that, the 

dominance of western liberal thoughts with its emphasis on individual (civil and political rights) 

has given rise to some controversy over the relevance of the concept to Africa.127 

Human rights characterised by the dominance of individual rights do not fit in into Africa’s 

communal set up, for as Okoye notes that: ….for Africa, the welfare of the community has 

always been supreme, although, unlike some European idealist philosophers, Africans did not 

dispose of the rights of citizens in an arbitrary fashion or treat the state as an absolute moral 

organism, since they always have structural devices like age-grade and secret societies, division 

of functions, and customs and taboos provided adequate checks and balances in the society. He 

argues further that in Africa’s traditional culture, there are usually no contradictions between 

personal and communal interest, the country accepts that both were dependent on each other.128 

Oloka-Onyago, also argue that: 
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It is erroneous to describe economic, social and cultural rights as the 

‘ugly sister’ to the more widely recognised civil and political rights. Not 

only is there a lacklustre approach to their effective realisation, there are 

even lingering questions about their conception. Some have even gone 

so far as to argue that economic and social rights are not rights….they 

are merely unenforceable individual or group entitlements.129 

The emphasis on civil and political rights and the near rejection of economic, social and cultural 

rights which places individual rights on a hierarchy that stands above collective rights serves as 

a divide between the Universalists and the Relativists in international human rights; the notion 

of hierarchy of human rights goes to the root of the foundations of societies, i.e. the western 

society and the African society. There seems to be no middle ground between the two schools 

of thought in scholarly debates, because invariably it is the Relativist’s arguments that are easily 

dismissed. 

2.5 African Feminist Perspectives to International Human Rights 

One fundamental question that must be addressed, and if possible adequately answered: is there 

an African feminist world view? 

According to Oluwole:  

….there is an African feminist world view; this world view is presented 

as a positive expression of a creative energy whose reality is sustained 

and balanced with its existence and a peaceful co-existence of all its 

parts. African feminists see society as an organic reality, inclusive rather 

than exclusive, xenophilic rather than xenophobic; communal rather 

than an individual entity.130 

Adeleye-Fayemi in reiterating the raison’d’etre of African feminism, argues that: ‘….the 

African feminist forum is a space of reflection and dialogue on the challenges facing the African 
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women’s movement and feminists in particular. Thus, African feminism tends to position itself 

to critique global structures and systems’.131 

In answering the question whether there is an African feminist world view? The answer is in 

the affirmative; the African feminist world view interprets African women issues from its 

organic reality, and its perspective is premised on a communal rather than an individual entity. 

It is noteworthy to state that when writing on international human rights, African feminists tend 

to begin the discourse by defining the subject matter hence in this review of literature, 

definitions offered by African feminists will first be considered, and after the discourse will be 

on the response of African feminists to the Universalists and Relativists debate. 

2.5.1 Definition of Human Rights 

Okagbue in defining human rights notes that the very term ‘human rights’ is inclusive of both 

men and women, and it is assumed that these standards provides automatic protection to women 

in the same manner as men. She states that the ‘neutrality’ in practice entails that women are 

often disregarded, it is this failure she argues amounts to a distinct experience of injustice.132 

Okagbue in defining human rights sees it as all embracing; she also notes the inability of human 

rights to address special needs of women within the rights framework. The quest to address 

women’s needs within the human rights construct gives rise to the specific demand of women’s 

human rights. 

Brautigam observe that, human rights and fundamental freedoms inherent in the human person 

belong to women and men alike. She argues that mainstream human rights approaches have 

therefore long insisted that human rights are gender neutral or unaffected by gender; however, 
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structural imbalances of power between men and women, the systemic nature of discrimination 

against women, and the general absence of women in law creation and implementation continue 

to reflect the disproportionately the experiences of men and include the experiences of 

women.133 

In defining human rights, Brautigam established why women’s right is necessary; to her, it is 

the absence of an inclusive rights regime that led to the demand for women’s human rights 

which in essence is a fundamental freedom that belong to both women and men. 

African feminists definition of human rights differ from African scholars by focusing on the 

absence of women in its definition; while African scholars definition lay emphasis on humanity, 

with the use of words such as human dignity and human person. It is the absence of specificity 

in the definitions offered by African scholars that deviates from the perspective (s) of African 

feminists. 

2.5.2. African Feminists Response to Universalists and Relativists Debate in International 

Human Rights 

Western feminists writing on women within international human rights expresses the concern 

that relativism will only prolong the inattentiveness of the world community to the needs of 

women. The prevailing tendency is to strongly oppose cultural relativism; culture is then seen 

as an impediment to the implementation of universal laws.134 

In answer to the queries raised earlier on cultural relativism, African feminist critique sees the 

debate on Universalism and Relativism as a dominant discourse based on individualistic and 

particular moral philosophy, which tends to exclude the perspectives of ‘others’. African 
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56 
 

feminist’s scholarship also attempts to expose the fallacy of Universalism in international 

human rights, by questioning the assumption of objectivity in human rights discourse. 

In the earlier examination of African scholar’s perspective to international human rights debate 

on Universalists and Relativists, the response is premised on the complexity found in African 

societies, which recognises exceptions to general normative rules. In this part, I explore the 

African feminist’s response to the debate; the question this part will answer is whether African 

feminists’ perspective correlates with African scholars’, or departs from their submissions. 

Butegwa in her analysis in ‘International Human Rights Law and Practice: Implications for 

Women’ argues that:  

….for decade’s most western countries have put emphasis and resources 

on the promotion and protection of civil and political rights. She argues 

that this preference is due to the perceived cost to states in ensuring these 

rights. Civil and political rights are cost free, while economic, social and 

cultural rights requires considerable commitment by government and 

resources for the individual to enjoy these rights.135 

African feminists theorists tends to emphasis their unique perspective to the theory of 

international human rights; in Butegwa’s analysis of international human rights, she brought a 

new perspective by linking economic consideration to the importance attached to certain human 

rights, this she argues form the basis of the Universalists basis of international human rights. 

According to Kuenyehia, in the context of international human rights, there must be a need for 

a re-characterisation of human rights to respond to and be responsive to women’s needs. She 

argues that the whole discourse of international human rights becomes irrelevant to African 
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women unless it addresses socio-economic conditions of African countries, which invariably 

affect women and children.136 

The underlying theory espoused by Kuenyehia is hinged on the African society, while 

examining women’s plight under the Structural Adjustment Program (SAP). She argues that 

rights that do not have socio-economic dimension have no relevance to women, in citing the 

case of women and children in Ghana, she was able to locate the communal nature of the African 

society; it is that communal nature that buttresses the explanation she gave for the imperative 

of economic, social and cultural rights to African women. 

Ibidapo-Obe also offer an explanation on why African feminists lay emphasis on economic, 

social and cultural rights. He argues that, African women were traditionally in charge of the 

market (the market of a town or village is the focal point of the community, providing the avenue 

for trading with neighbours far and near). Thus, women’s economic freedom or economic 

enterprise translates to a status of respect; they were not appendages to men, but were 

independent and goal getting, attributes that are seen in contemporary times.137 

Ibidapo-Obe’s submission further reiterates the African cultural setting; it is this setting that 

elevates African women as partners in the communal society; and the arrangement that gives 

room for the application of cultural relevance to the African society and international human 

rights as a whole. 

Ezeilo argues that, undoubtedly, a cross-cultural approach provides an appropriate balance 

between the relativism and universalism of human rights. She however notes that there is need 

for each side in addressing their minds to what the approaches entail so as to enhance cultural 
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legitimacy of human rights.138Ezeilo’s submission sounds like an appeal to the international 

community for the recognition of evolving a workable solution to the debate between 

Universalists and Relativists which has resulted in a divide that has slowed down the application 

of human rights in some states. 

Tamale in evaluating women’s human rights in Africa, called on African women to make use 

of international and regional instruments to advance women issues. She however, notes the 

dislike of confrontation by African women as impediments in the realisation of women’s human 

rights. She argues that though African women live at the periphery of the global village, yet 

they have the opportunity to expand their horizons and options in injecting new ideas to the 

struggle of women’s emancipation.139 

The advice given by Tamale to African women in the use of international treaties to advance 

women’s rights in Africa seems right in the context of application of human rights; However, I 

differ on the suggestion on the manner of approach to be employed in achieving women’s 

human rights; the idea of confrontation is reminiscent of the struggles of political rights in 

Europe and America; it is well established that the African society operates conciliatory and 

mediatory methods  in achieving one’s aspiration; moreover one distinct feature of African 

feminism is that it is not adversarial politics nor oppositional, but it is a movement that leans on 

dialogue in resolving issues and believe firmly in the complementarity of the sexes.140 

In the review of literature from the perspectives of African feminism, the contributions stems 

from recognition of rights, but emphasis lay on a pragmatic approach that takes into cognisance 
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the dynamics of culture to women’s human rights discourse; these perspectives correlate with 

African scholar’s idea of international human rights. However, African feminism critique of the 

Universalists versus Relativists debate see the dominant discourse as based on individualistic 

and particular moral philosophies which tend to exclude the perspectives of ‘others’. African 

feminism tends to expose the fallacy of Universalism in international human rights by 

questioning the assumption of objectivity in human rights discourse; the emphasis of African 

feminists on economic, social and cultural rights I reiterate lies in the communal nature of the 

society; civil and political rights are not abhorred, moreover, the collective good of the society 

is the pivot which African society stands on. 

The writings and voices examined in this chapter have brought to fore an alternative view point 

to international human rights discourse.It is an engagement that has helped in understanding 

Africa and African women voices more clearly in international human rights discourse. 

Conclusion 

The chapter is a review of relevant literature on rights as a concept and international human 

rights from both the perspectives of African scholars and African feminists. However, from the 

analysis, I arrive at the following conclusions: 

First, African scholars definitions of rights and human rights centre on human dignity this is 

linked with the human person and the environment. Second, African scholars challenge the 

perspectives of western scholars on evolution of rights and international human rights. In the 

literature examined, African scholars argue that the rights concept is not culture specific but 

that all culture/society have a notion of rights and human rights and that Sub-Saharan African 

societies are home to rights and human rights. 

Third, African scholars and African feminists depart from the Universalists view, the analysis 

shows the impact of culture, tradition and religion cannot be glossed over when it comes to 
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human rights; it is submitted that there is no acceptable universal view of rights and human 

rights, and that human rights are offshoot of society and are culture specific. 

Fourth, on the issue of hierarchy of rights, African scholars engage with western writings and 

argue that civil and political rights should not be elevated above economic, social and cultural 

rights; rather what is imperative is the indivisibility of human rights that look more on 

economic, social and cultural rights as the definition of human rights. ESC rights stands for 

communal rights. Fifth, in coming to terms with the different approaches to human rights from 

the two divide of universalism and relativism theory, the need for a cross-cultural approach is 

strongly advocated by both African scholars and African feminist writings. 

Sixth, African women’s response to women’s rights issues emanates from the understanding of 

the rights concept, which is collective in nature rather than individual. To the African feminist, 

any formulation of rights that does not take cognisance of the societal good is not seen as 

beneficial to the society and its women folk. 

The African notion of rights dovetail into African feminist theory and practice of international 

human rights, thus the interventions on the international plane are basically collective in 

affirming women’s human rights. 

From the analysis, it is submitted that the theoretical critique of African scholars and African 

feminists undermine the rhetorical power of human rights discourse in the Universalism versus 

Relativism debate in that African scholars and African feminists seek a practical demonstration 

of human rights premised on collective rights rather than focus on individual rights. Further, I 

will argue that it is imperative to recognise that international norms can be filled with local 

contexts that will enhance the use of international human rights, thus in presenting these 

literatures an attempt has been made to present some African voices and some African feminist 

voices in international human rights global discourse. 
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Chapter 3: Research Methodology 

3.1 Introduction 

Feminist studies have been a major intellectual tool in providing an alternative view to the male 

dominant perspective on international human rights. Feminist theory claims that to 

acknowledge the gender bias of traditional theory is to transform radically the structure of the 

knowledge of reality. Since thinking is a human activity engaged in by sex-gendered beings, 

whose specific historical identity influence their perceptual capacity, then knowledge…..the 

product of that activity is always bounded by this fact, 141thus, feminists and African feminists 

in this regard need to interrogate what is perceived as knowledge and what is counted as 

historical fact in the intellectual discourse. 

According to Mama: 

‘Feminist studies have often been subversive, overturning pre-existing 

assumptions, pre-existing histories of knowledge, transforming pre-

existing accounts of history with rich interesting her stories that function 

to complete and to subvert the masculine dominated cannon that went 

before. We are aware that for centuries Africa have been afforded a 

special place in western methodology, a Dark Continent and antithetical 

land of fables and fantasises, imbued with sexuality, taboo and 

violence.142 

Mama observe further that, the emergence of African feminism has not only queried the 

assumptions and writings about African women, it has also expanded the epistemology in 

feminism and influenced an alternative perspective to the ‘woman question’ in international 

discourse.143 

African feminism as a theory has been pre-occupied with debunking age-old assumptions in 

western liberal feminist writings about African society and the plight of women. African women 
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have had to engage with western liberal feminist writings in order to disprove some of the 

assertions. 

In depicting the contributions of African feminism to international human rights, a combination 

of socio-legal methods and research methods will be applied. I have employed socio-legal 

research method because even though it is concerned with law’s development, its specific 

interest is in the contributions of African feminism to international human rights; it is not a 

focus on doctrinal issues in the development of law but on lived experiences and realities. In 

employing feminist research methods which in some sense is a strand of socio-legal research 

method, it recognises that traditional approaches and methods of interrogating knowledge and 

realities may not elicit the significant contributions of women to society especially in the field 

of social development where growth and development is traditionally credited to men. 

The chapter is set out in five main parts, thus, part one briefly discusses socio-legal research 

methods and its link with feminist research methods which encompasses postmodern feminism 

and postcolonial feminism approaches with ‘asking the woman question’. In part two, it 

examines the various feminist research methods employed in the work to establish the 

contributions of African feminism to international law; in part three, the focus is on the 

relevance of feminist legal methods to the research; in part four, I dwell on the data (literature) 

in which the thesis relies on in proving the veracity of my assertion(s), and in part five, I analyse 

the methodological issues involved in socio-legal research methods in the research. 

The phrase ‘woman question’ is used in connection with the kind of social change witnessed in 

the latter half of the nineteenth century in Europe and North America which questioned the role 

and status of women in the United Kingdom, United States of America and Russia. Issues that 

were of concern to women were: women suffrage, reproductive rights, bodily autonomy, 
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property rights, legal rights, medical rights and marriage dominated by cultural discussions in 

newspapers and intellectual circles with supporters on both sides of the debate.144 

Today, the ‘woman question’ transcends the United Kingdom, United States of America and 

Russia, as women all over the world have begun to question age old beliefs about the roles of 

women in the society. While feminists have primarily engage with the ‘woman question’ other 

groups have also asked the question from a different view; for example Indian Nationalists in 

the nineteenth century in a swift reaction to the characterisation of their custom as 

‘degenerating’ and barbaric’ asked the ‘woman question’. The Indian Nationalists saw the 

characterisation of the social customs of the people as an attempt by the British Colonialists to 

establish its cultural superiority and dominance in all aspects of their lives, and it was this 

‘domination’ that was fought against through writings and by insisting on their identity while 

accepting some compromises and adjustments that is needed in a modern state. 

Chatterjee, in providing an answer to the workings of the nationalist’s minds argues that: 

….what we must note that the so-called women’s question in the agenda 

of Indian social reform in the early nineteenth century was not so much 

about the specific condition of women within a determinate set of social 

relations as it was a political encounter between a colonial state and the 

supposed ‘tradition’ of a conquered people.145 

To Charterjee, the woman question was not so much about the woman question; but a political 

agenda by the British colonialists in seeing to Indian women adoption of British lifestyle and 

values. In Africa, the woman question have also been raised, for example, McFadden argues 

that the study of women and in particular African women contributed to the breadth and depth 

of knowledge and theorising of African realities in a diverse world. It has demonstrated the 

                                                            
144 E. Linton, The Girl of the Period and other Social Essays (London: Richard Bentley & Sons 1883) reprinted as 

e-book Gutenberg E-Book (December 2012) 
145 P. Chatterjee, ‘Colonialism, Nationalism and Colonised Women: The Contest in India’ American Ethnologist 

Vol.16, No.4 (Nov.4 1989), 622-633 



64 
 

importance of women not only as passive breeders but also as economic agents, as active in 

creating few developments, in resistance to and in collusion with oppression also.146 

‘Asking the woman question’ therefore serves as both political and intellectual tool in 

demythologising the ‘golden age of pre-colonial Africa’ and the backward and uncivilised 

primitive African women through investigations as to women positions in pre-colonial Africa 

which may not have been a happy complementarity with men’s roles in some societies nor also 

the beast of burden as remarked by Anthropologists.147 

In adopting the ‘woman question’ as a tool of analysis, this work centres on African women 

specific realities, experiences, practices and actions, i.e. the African woman is not a tangential 

consideration in ‘asking the woman question’ which is the project of feminism, further its 

variant of postmodern feminism and post-colonial feminism is to highlight African feminism 

contributions to the field of international human rights and to evolve a political and intellectual 

research in reclaiming the place of African women in history. 

3.2 Socio-Legal Research Methods 

Many writers within socio-legal studies have recognised that the attempts to provide a single 

definition of socio-legal research methods have met with frustration because of the existence of 

many different and incompatible definitions concerning the nature and scope of this approach 

to research.148 

While there may be no single definition of socio-legal studies, an attempt will be made to 

provide some useful definitions for the purpose of this work. For example, Cotterell defines: 

‘socio-legal studies as a field that contains ‘rich, almost anarchist heterogeneity and consistent 
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openness to many different aims, outlook and disciplinary background 149and Thomas summed 

up the underlying principle behind socio-legal studies as follows:  

‘Empirically, law is a component part of the wider social and political 

structure, is inextricably related to it in an infinite variety of ways, and 

can therefore only be properly understood if studied in that context’.150 

Socio-legal studies have been proclaimed as radically different from the work previously done 

in law departments in general and by jurisprudential scholars in particular; thus, it is claimed 

that in utilising social research methods and in recognising the empirical nature of many 

disputes in jurisprudence previously assumed to be conceptual in nature, socio-legal work is 

significantly different and important. Departing from the focal concerns of much prior legal 

theory; it is seen as a new activity that is relevant because it deals with the actual operation of 

law and its effects on people.151 

The Research Exercise Department (RAE) to which university departments are subject to in the 

United Kingdom also offers the following definition:  

The socio-legal community represents a ‘broad church’ and this is an 

aspect which we have always cherished. Our members undertake library 

based theoretical work, empirical work which leads to the development 

of grounded theory, as well as more policy orientated studies which 

feeds directly into the policy making process. What binds socio-legal 

community is an approach to the study of legal phenomena which is 

multi or interdisciplinary in its approach. Our theoretical perspectives 

and methodologies are informed by research undertaken in many 

disciplines. Traditionally, socio-legal scholars have bridged the divide 

between law and sociology, social policy and economics, but there is 

increasing interest in law and disciplines within the field of 

humanities.152 

                                                            
149 R. Cotterell, ‘Subverting Orthodoxy, Making Law Central: A View of Socio-Legal Studies (2002) 29 JL.632 
150P. Thomas, ‘Curriculum Development in Legal Studies’ (1986) 20Law Teacher 110 at 112 
151 Colin Campbell & Paul Wiles, ‘Study of Law & Society in Britain’ Journal of Law & Society (1976) 10, 549 
152Michael Salter and Julie Mason, Writing Law Dissertations: An Introduction and Guide to the Conduct of Legal 

Research Supra note 147 p.123 See also http://www.kent.ac.uk/slsa/Accessed August  15, 2015 

http://www.kent.ac.uk/slsa/Accessed


66 
 

The definitions given by Cotterrell, Thomas and RAE may not have used exact words. However, 

socio-legal studies follow a pattern of research which is not limited to law but embraces other 

disciplines in its approach to research. 

The Socio-Legal Studies Association UK (SLSA) supports and promotes socio-legal approach 

to research. Socio-legal studies method of research goes beyond analysing or critiquing black 

letter law; it has incorporated the social sciences enquiry method of research with its testing of 

hypothesis with the use of research instruments such as surveys, questionnaires, interviews, 

focus study group etc. The SLSA is the umbrella body of researchers within law, social sciences 

and humanities; it is likely that SLSA members will conduct their research from the western 

perspective being an association that is domiciled in the UK.  However, it is also possible that 

not all research will be conducted from western perspective, because there are scholars from 

the Third World who are members of the SLSA UK, and these are likely to conduct their 

research using the socio-legal research methods from the perspective of Third World, Post-

Colonial Theory, or African perspective. 

According to SLSA, there are three strands of socio-legal research work; these strands include 

the higher level of social theories of law disconnected from empirical studies; second, theories 

developed in the middle range that are ‘grounded’ in the findings of empirical research; and 

thirdly, policy driven projects that are entirely empirical and have little explicit relationship 

with prior or current theoretical reflections.153 

Jolly has however cautioned against rigid classification in socio-legal studies.He argues that it 

is not possible to justify a hard and fast division between empirical and theoretical variants of 
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socio-legal studies; this is because many empirical studies or ‘law in action’ studies are 

grounded in, and derive their key categories from various competing social theories.154 

This research falls within the first strand of socio-legal research work which is: higher level of 

social theories of law disconnected from empirical studies; this is because the work engages 

mainly with a textual analysis of the various sources of data collected in the course of the 

research. This research is mainly doctrinal and does not have recourse to empirical methods of 

research data collection such as: surveys, questionnaires and interviews, the justification for this 

is premised on the fact that sufficient data exists in other credible sources which the researcher 

can access to support the work. 

3.3 Feminist Research Methods 

Feminism as a theory strands both political and legal dimension of women’s lives in the society, 

hence it falls within the ambit of socio-legal research. Feminist research methods are seen in 

plural terms, and it is said that: there are no methods which are peculiar to feminist research. 

As Campbell and Wasco argues that: more often than not, feminist methods are familiar 

methods of data collection…that methods are adapted to be consistent with feminist 

ideology. 155 Feminist theory is the extension of feminism to theoretical or philosophical 

discourse; its primary aim is to understand the nature of gender and gender inequality in the 

society. The emergence of western feminism in international discourse created reactions from 

non-western societies, especially women in academia and activists, with several women 

academics and activists offering alternative perspectives. 
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According to Scales, ‘Feminist analysis begins with the principle that objective reality is a myth. 

It recognises that patriarchal myths are projections of the male psyche’156. 

The research in inquiring into the objective reality of western feminism in analysing the position 

of women globally seeks to critique the ideal of western liberal feminist perspective to women 

and human rights. African feminism therefore recognises the subjective reality in western 

liberal feminism discourse on women and international human rights to the reality of the female 

experience in the international legal order. 

As Cossman and Kapur argues that ‘there is the need for feminist research that takes cognisance 

of differences: ‘A developing tenet of feminism is the need to work collaboratively in order to 

avoid assumptions of universality and to embrace differences between women’.157 

The authors reflect on their attempts to put this principle into practice in research in women’s 

rights in India; they highlighted the ethical dilemmas associated with the feminist project that 

forced them to problematize and challenge many of their assumptions about doing feminist 

research, especially dilemma bothering on identity politics that gives primacy to women’s 

experiences as lived truth; the authors also acknowledge the limitations that arises from this 

methodological and political strategy. 

This research will be adopting ‘identity’ and ‘experience’ as a methodology and political 

strategy, but recognises the limitations identified by Cossman and Kapur, however, I argue that 

the most potent tool in addressing the contributions of African feminism to international human 

rights lies in the application of these methodological approaches in highlighting the distinct 

contributions of African women. 
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3.3.1 Postmodern Feminism 

Postmodern feminist scholarship reflects both the disparate interpretations and the common 

themes of its mainstream discourse. The postmodern trend has spurred rigorous critique of 

feminist scholarship and practice; as Michele Wallace puts it, the ‘postmodern 

critique…mirrors the outsider’s or the immigrant’s or the nomad’s sense of being in the world’, 

but constitutes itself exclusive of its target subjects. Intent on defending subjugated voices, 

dominant voices do not seem conscious of the relations of power that position them as ‘gate 

keepers’ defining the insider and outsider, even as postmodern appropriates the voices of the 

latter.158 

Postmodern feminism becomes relevant to this research as it articulates the African feminism 

‘outsider’ view to international human rights. In this it serves as a critique of the mainstream 

discourse which has highlight the link between knowledge and power. 

Postmodern feminism is a critique of the problem of knowledge ability in a quite different way. 

This critique rejects essentialist thinking, as it insists that the female subject has no core identity 

but rather it is constituted through multiple structures and discourses in various ways 

overlapping, intersecting and contradicting each other; although these structures and discourses 

‘over determine’ woman and thereby produce ‘the subject’s experience of differentiated identity 

and…autonomy.159 

The Postmodernism view posit that the realities experienced by the subject are not in any way 

transcendent or representational, but rather particular and fluctuating constituted within a 
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complex set of social contexts. Within this position, being human or female is strictly a matter 

of social, historical, and cultural construction.160 

It should be noted that the analysis examined in this research is that of African feminist context 

in renewing the emphasis on theory and activism, through research grounded in the specificities 

of plural and localised knowledge, thereby contributing to the theory and practice of 

international human rights. 

3.3.2 Post-Colonial Feminism 

Post-colonial feminism broadly characterises and addresses women’s preoccupations with race 

and gender in the context of the formerly colonised societies of Africa, Asia and the Caribbean. 

The engagements have revolved around the issues of cultural identities, language, nationalism 

and the position of women within the newly emerging nation states, female representation and 

critical interrogations of western liberal feminism. 

The term ‘post-colonial feminism’ implies the privileging of a particular moment of feminism, 

namely: the period of decolonisation. However, Mongia argues that: post-colonial feminism 

goes beyond mere periods of history to a methodological revisionism that displaces the central 

of western constructions of knowledge and production.161 

Post-colonial feminism also identifies with the need to recognise the plurality of woman-centred 

experiences located within women’s interrogations of their respective cultures and traditions 

and advocates critical re-evaluations of age old cultural mandates that have lost relevance in the 

present day social, cultural, economic and political contexts. Post-colonial feminism has also 

interrogated issues of assimilation in instances of migration and post-colonial socio-cultural 
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displacements in which women have to negotiate the delicate balance of maintaining a sense of 

cultural identity as a strategy of self-preservation in their country of adoption.162 

The field of post-colonial feminism is vast and open with theorists such as Gayari Spivak, who 

coined the term ‘subaltern’ to evoke the Hindu woman’s subaltern position of the sexualised 

otherness in which her inaccessibility to language leaves her silenced, aporetic space of 

abjection. 163  For Mohanty, feminist scholarship focuses on the politics of difference and 

solidarity.164 

Subaltern as a theoretical approach is the greatest contribution to post-colonial feminist 

discourse, in the words of Spivak: 

It engages with female as object of colonial historiography and as a 

subject of insurgency; the ideological construction of gender keeps the 

male dominant. If in the context of colonial production, the subaltern 

has no history and cannot speak, the subaltern a female is even more 

deeply in the shadow.165 

The Subaltern theory in post-colonial feminism is an offshoot of the Indian Society. However, 

this theory with its underlining research method finds relevance to African women because most 

of the writings on African women emanate mostly from women in Europe and North America, 

who claim ‘expertise’ on the plight of African women. Post-colonial feminism therefore 

becomes suitable to the research because it engages with the ideological construct that keeps 

male gender dominant and secondly, it is to portray African women as not being in the shadows, 

but as active participants to the development of international human rights. 
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3.3.3 Feminist Legal Methods 

Feminist legal theory challenges the positivist-empirical tradition; the assumption that through 

observation and measurement, by an objective observer, the truth about reality will emerge. 

Feminist legal methods by contrast are influenced by the interpretative or hermeneutic tradition 

and by methods of critical theory.166 Hermeneutics as an approach is to uncover aspects of 

society, especially ideologies that maintain the status quo, by restricting or limiting different 

group’s access to the means of gaining knowledge.167 

According to Atsenuwa: 

One of the basic principles underlying legal theory today is that 

sex/gender is blind. It addresses itself to the human and not the man or 

woman. Thus, in legal theory the approach is to apply a non-sexist, non-

gendered, neutral perspective to facts. Yet, women are discriminated 

against on a daily basis on sex and/or gender as they experience law’s 

impact on their lives. If this is so, it is imperative that a feminist project 

which aims at ‘real’ justice, freedom and equality for women must not 

remain enslaved to tradition methodology.168 

Atsenuwa’s observation is an expose on the ‘objectivity’ stand of law on women issues. Law 

invariably is not neutral nor objective as it claims. This is because often it serves the interest of 

the male gender and other privileged groups in the society. 

Atsenuwa’s position found support in Dahl who argues that: 

‘For some it may seem one-sided to apply a specific group’s 

perspectives and needs; but on a close examination, it will be observed 

how law itself is one-sided. It is still the man’s norm that applies in most 

areas, so that it is for the most part the opinions, needs and conflicts of 

men that are codified in law. This norm also contains statement on how 

women ought to be.’169 

                                                            
166 M. Freeman, Lloyds Introduction to Jurisprudence  (London: Sweet and Maxwell 6th.ed. 1996)  p.1033 
167 J. Nielsen, Feminist Research Methods (ed) (Colorado: Westview Press 1990) p.9 
168 A. Atsenuwa, Feminist Jurisprudence: An Introduction (Lagos,/Nigeria: Florence &Lambard (Nig) Limited 

2001) p.130 
169T. Dahl, ‘Taking Women as a Starting Point: Building Women’s Law’ 14 International Journal of Sociology 

239 (1986) 



73 
 

Feminist legal theory is based on the belief that law has been instrumental to women’s historical 

subordination; it seeks to explain ways in which law plays a role in women’s subordinate status, 

and interrogates traditional legal theory. Secondly, feminist legal theory is dedicated to 

changing women’s status through the re-making and re-working of law and its approach to 

gender. 

Grahn-Farley offers a succinct description of feminist legal theory wherein she argues that: 

‘Feminist legal theory is in itself an act of solidarity. It is a way to 

visualise what so many people called women in our society, whether the 

society is defined locally, nationally or globally, experience as an 

individual or isolated events directed to them personally, instead of a 

connection to an overarching or underlying structure; it is an oppression 

based on an ideology of sexism rooted in the belief of the physical 

features that says something inherent about the person with those 

features that markedly justifies the female different treatment. An 

ideology of sexism advances the notion that people with features rather 

than male features deserve or are made for designated places within the 

social hierarchy. Feminist legal theory questions the legitimacy of any 

such beliefs’.170 

According to O’Neill,  

‘Methodology---the study of the methods and practices employed in 

research…investigates the gathering of evidence in the process of 

knowledge and theory formation. Traditional methodology rooted in 

liberal-positivist epistemology, employs empiricism, objectivity and 

rationalism as foundational principles. Feminist methodology critiques 

the theoretical principles and application of traditional methodology 

from a variety of perspectives’.171 

Feminist methodology entails a critique of the liberal positivist research methodology which 

makes women invisible in research as subjects or objects, and in the epistemology developed 

about women’s experiences. Feminist methodology stands for the inclusion of women in 
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mainstream research by going beyond ‘adding women on’ to a re-characterisation and 

philosophy undergirding research. 

Much of feminist legal theorising entails challenging traditional legal methods of enquiry, 

which prides itself on ‘objectivity’ ‘logical’ and ‘rational’. Feminist researchers are willing to 

abandon the goal of objectivity in the ‘scientific method’. Feminist researchers also jettison the 

notion of ‘logical’ and ‘rational’ which follows the value judgements often employed by male 

researchers in the conduct of research on women.172 

I will be drawing on Katherine Bartlett’s position on the fundamentals of feminist legal 

methods173 which are the following: 

3.3.3.1 Unmasking Patriarchy 

Legal scientists began their critique of traditional law with a series of questions designed to 

uncover biases hidden beneath supposedly ‘neutral’ laws. This technique called ‘unmasking 

patriarchy’ helps in identifying the gender based consequences of law; asking the ‘woman 

question’ entails examining how law fails to take into account the experiences and values that 

are more typical of women than men; it demonstrates also how features of law may not be 

neutral in a general sense, but also ‘male’ in a specific sense. To the extent that however, it does 

not dethrone law as a tool of organising society, it also engages with the short-comings which 

traditional law might be corrected. 

3.3.3.2 Contextual Reasoning 

Feminists pay attention to personal and social history of the parties, relative perceptions among 

the parties, and overall context. Implicit in this approach is the belief that daily lives of real 

people matter, or as the bumper sticker says, ‘the personal is political’. Feminists have long 
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invoked the realities of private life to spur legislative and social change. Women suffrages 

argued that the right to vote would improve government by allowing women to bring their 

personal insight and morality to public discourse. 

African feminism attention to personal and social history of parties form a good ground in 

challenging western feminists on some of the assumptions about non-western societies. In this, 

the research is employing ‘contextual reasoning’ as a tool of feminist legal method because it 

gives the opportunity to focus on African women experiences which transcends the 

public/private divide and shows the inadequacy of western liberal feminist theory and activism 

in the dominant discourse of international human rights. 

3.3.3.3 Consciousness Raising 

Consciousness raising describes the process by which individuals share personal experiences 

with others in an effort to derive collective significance or meaning from those experiences.174 

Consciousness raising affords African women to share their experiences with others (the human 

race); the experiences informed their perspectives on issues of women and international human 

rights. In embracing consciousness raising as a tool, African women call attention to their 

experience (s) and realities in the international sphere; further, in employing consciousness 

raising it locates its strategy within Charlesworth approach as states in ‘Feminist Methods in 

International Law’, wherein she advocates for a ‘situated judgement’,175 in employing ‘situated 

judgement’ as a feminist research tool, the research not only interrogate western liberal feminist 

discourse in international human rights, it also brings to the fore the perspectives of African 

women and its impact on international human rights. 
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According to Smith, there are three different approaches to legal research that correspond to 

three different approaches to feminist legal theory. The first approach has its goal in the same 

rule should apply to everyone and be enforced in the same way for everyone; the second 

approach acknowledge that identical treatment for women and men will not always achieve the 

kind of equality we have in mind and provide for an expanded definition of equal opportunity; 

the third approach to feminist legal research amount to a radical transformation of not only the 

research agenda but the scope and methods of research. This third approach attempts to integrate 

the first two approaches through an attack on ‘neutrality’ and ‘universality’ of the legal 

system.176 This approach Smith argues will supplant the use of men’s perspective as the norm, 

and it embodies women’s perspective. 

This research not only seeks to supplant men’s perspective but also western liberal feminists’ 

hegemony on international human rights. In so doing, it identifies with the third approach in 

feminist legal theory which is a radical transformation of not only the research agenda but also 

the scope and methods of the research, in taking this perspective in highlighting the 

contributions of African feminism to international human rights 

Feminist methods are concerned more with the approach taken and the ideological aims of the 

researcher(s) than any particular method. Nevertheless, a constant feature in feminist literature 

is that qualitative method of enquiry are favoured; although quantitative methods which tend to 

use the more structured methods of data collection such as surveys and experimental designs 

have been considered as ‘scientific’ and reliable’. Researchers have criticised this method 

because of the goal which is not necessarily to quantify facts, prove a thesis or test a 

hypothesis.177Feminist’s researchers have jettisoned quantitative method of enquiry, because it 
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seems to be male oriented and merely translates women’s experiences into pre-determined 

categories resulting in a distortion of findings or even silencing of women issues.178 

The thesis is purely doctrinal in examining how international human rights fail to take account 

of the contributions, experiences and values that seem typical of African women; this translate 

to the effect that truly the features of law and international human rights may not be neutral in 

a general sense, but ‘male’ in a specific sense and culture specific in another sense. 

3.4 Challenges to Feminist Methodologies 

There are three challenges to feminist methodology.179 First, feminists have been criticised for 

failing to produce adequately rational, scientific or unbiased knowledge. Second, the challenges 

relied on come from women’s varied experiences of cultural differences, social divisions and 

power relations. For example, claims that patriarchal power, sexuality or reproductions are key 

mechanisms in the oppression of women while ignoring other factors such as: racism, systems 

of production, nationalism, heterosexism among others. Third, feminist knowledge claims are 

tangled in tensions between knowledge of gender relations that take the existence of women for 

granted and theories that take apart the grounds of feminists claims to knowledge and treat 

‘women’ and ‘gender’ as products of ideas rather than an embodiment, patriarchy or social 

construction.180 

Feminist legal theory therefore underscore the importance of women engaging their past 

experience while using law and wondering why law has failed to deliver on the promises of 

equality, freedom and justice. It is in this context, the work adopts ‘asking the woman question’ 

from the African feminist perspective to interrogate western feminist jurisprudence and 
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international human rights to unlock the reasons for the failure of naming its contributions to 

the discourse. 

3.5 Drawing on African Literature 

Feminist international theorists have endeavoured to apply feminist theory to international law 

not only to address women’s inequality, but also to inform the development of international 

human rights. 

Mama’s observation on the emergence of African feminism as a theory which not only queries 

the assumptions of western writings on African women about the causes (s) of oppression and 

subjugation, but it also expand the epistemology in feminism and influences an alternative 

perception to the ‘woman question’.181 

I construe Mama’s observation to the link between postmodern observations which challenges 

the ‘grand theory’ narrative; to post-colonial with its specific intellectual discourse that consists 

of reactions to, and an analysis of the cultural legacy of colonialism. Postmodern and Post-

Colonial theories provide the framework that destabilises dominant discourses in the West, 

challenging ‘inherent assumptions’ and critiquing of the ‘material and discursive legacies of 

colonialism. Postmodern and Post-colonial theories are thus grounded in working with tangible 

identities, connections and processes. 

Tripp et al, argues that in international discourse the emphasis is on the marginalised position 

of Africa in the global context, it is this marginal perspective that blurs the contributions of 

African women to many global discourses on the global women’s movement.182 

In drawing on African literature, I am relying mainly on literature which encompasses books 

and journal articles published by African scholars and African women who have written on the 
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plight of Africa and African women as a tool of analysis; the on line materials are also veritable 

tools that has afforded African scholars and African feminists to articulate their views beyond 

activism. These two corpuses serve as a means of knowledge production and form a good source 

of data for the work. The reliance on literature of African women negates western feminist’s 

perspectives on African women. As Oluwole argues:  

‘Many generations of western writers have characterised African 

women as timid, passive and family oriented. African women in their 

traditional setting are depicted as victims of the worst type of male 

chauvinism, while western women are said to be dynamic and 

knowledgeable beings that have fought similar oppressions in their 

traditional societies and have won for themselves social, economic 

and political liberation’.183 

The writings of African scholars and African women and on line materials on Africa and 

African women will correct the misconceptions and misinterpretations on Africa and African 

women. It is trite to set out that it is impossible to examine all texts written by African scholars 

and African feminists in Journal articles, Books/Novels and on-line materials. I will only focus 

on those texts which have contributed to African studies, international law, international human 

rights; my choice of literature is based on the significance of the contributions of the scholars 

and feminists, the acceptance of these writings to the intellectual community as a whole. 

My analysis will be based on sample of works that query western writings on Africa, and 

western feminist’s writings on African women; these works not only query western writings but 

also offer alternative perspectives from African and African feminist’s points of view. The 

works were selected on the basis of date of publication, popularity and acceptance. The selection 

is also influenced by politics of location. 
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As Mama argues: 

It is worth recalling that one of the major contributions of feminist 

epistemology, enriched as it has been the contributions of southern 

based feminists, it is an insistence on being constantly alert to the 

politics of location and diversities of class, race, culture, sexuality 

and so on’.184 

I will be drawing on the following books. 

The Black Woman Cross-Culturally185, the book addresses the challenges facing the black 

woman in the continent and in diaspora; Steady in the overview highlighted the plight of black 

women as a result of colonialism and neo-colonialism; it traced the subjugation of African 

women and the attempts to redress the colonial heritage; the focus on African woman provided 

the background for engagement of African women with western feminists on the international 

plane. The book enrich the knowledge of most African women on Africa especially those in the 

Diaspora, it situate the place of African women in global politics; it therefore form the 

foundation of many African feminist writings on women’s human rights. These writings in turn 

influence the various debates on women, international law and international human rights. 

Women in Africa and the African Diaspora186, this edited volume is a collection of papers 

presented earlier on the theme ‘Women in Africa and the Diaspora, at a Conference at the 

Howard University, USA. It articulates the perspectives of African women both on the continent 

and in the Diaspora. It is in this text that Steady offers the definition of African feminism as the 

basis of African women experience and affirms that the ‘African woman is the original 

feminist’. The theme of the book examines subjugations of African women and the attempt to 
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free her from the vestiges of oppression resulting from colonialism, neo-colonialism and bad 

governance. 

The Invention of Women,187 in this book Oyewumi queries western feminists perspectives on 

women’s oppression; the book sets out to establish that the Anglo-American perspectives of 

women do not apply to African women, solely because African women do not share the same 

experiences with white women, based on culture and environment, translating to the universal 

application of western concepts to African women becomes misleading. 

Love, Motherhood and the African Heritage, 188Nzegwu in evaluating the work of Flora Nwapa, 

the author presented her overall intellectual contribution to the discourse of African women; the 

book focus on themes considered relevant to African women, such as: polygamy, social 

relations and culture, which invariably and arguably are not relevant to European women, nor 

have any correlation to their experience. 

Global Feminism: Transnational Women’s Activism, Organising and Human Rights.189 In this 

edited collection by Ferree and Tripp; it is a review of the activities of various women’s 

movements that have shaped international human rights. Notably, a chapter was devoted to 

African women titled ‘Regional Women Activism, this chapter documents the contributions of 

African women especially the distinct contributions from Sub-Saharan Africa. 

African Women’s Movements: Changing Political Landscapes190 this edited volume by four 

African women scholars; thus offer a detailed account of the activism of African women at both 

the national and international plane. The book gives a vivid background to the activism of 
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African women from the pre-colonial to the colonial period. In building on this, the account 

shows the unique voices of African women in international human rights discourse. 

The texts by Steady, Oyewumi and Nzegwu provide a good analysis not only of western 

concepts, but also of African concepts, where they distinguish and interrogate these concepts 

and offer a distinct African feminist contribution to international human rights. The chapter 

contributed by Melinda Adams in Ferree and Tripp edited work on ‘Regional Women Activism 

focuses on African women and it form the basis of my ‘archaeological’ survey in fishing out 

African women and African feminism contributions to international human rights, which are 

often glossed over in many writings on international human rights. 

Besides literatures which form the basis of my analysis, I will be relying on the United Nations 

Conferences on Environment because of its link to the contribution of African women in 

sustainability. I will also consider African Union Meetings and Conferences because these 

meetings and conferences form the preparatory ground enabling African women to articulate 

their issues and afford them the opportunity to forge a common alliance on the international 

plane while presenting these views and perspectives. I will consider regional treaties and cases; 

the regional treaties and cases mirror the philosophical/ideological perspectives of African 

women. In these I will examine the contributions of the African Charter on Human and People’s 

Rights to international human rights; its inadequacy in addressing specific women issues; the 

emergence of the Protocol to African Charter on Human and People’s Rights on the Rights of 

Women in Africa and its success if any; specific human rights cases which depicts a distinct 

jurisprudence from Africa will be examined. 

3.6 Methodological Issues 

Legal researchers have noted the ‘intellectual tension’ and ‘discernible friction’ between black 

letter academic lawyers using the traditional mode of legal analysis, and those who classify 

themselves as interdisciplinary scholars using ideas and techniques borrowed from other 
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disciplines.191 Vick argues that representatives of black letter, doctrinal, and interdisciplinary 

socio-legal approaches may well often do not have arguments on justification for the way they 

conduct their researches or the appropriateness of the two methodologies.192 

Black letter academic lawyers often belong to the positivist school of law, and see no reason 

why other disciplines should encroach on law; for them, law is distinct and possesses its own 

methods and interpretative techniques. Socio-legal studies threaten and open the legal 

scholarship to colonisation by numerous rival disciplines.193 

Doctrinal law is often portrayed as essentially uncritical; black letter law concentrates on law 

as it is, not as it ought to be, nor why it came to be as it is. Critical analysis in the doctrinal 

tradition is not entirely absent, but is confined to examination of logic or rational coherence of 

particular legal decisions of law.194 

Feminist legal scholars seek to highlight and explore the gendered content of law, and to probe 

characterisations positing themselves as neutral and more specifically engendered. Secondly, 

they are part of a cross-disciplinary feminist’s effort to challenge traditional understandings of 

the social, legal, cultural and epistemological order, by placing women, their individuality and 

their shared experiences at the centre of their scholarship. Thirdly, feminist legal scholars seek 

to track and expose law’s limitation in women’s disadvantage with a view to bringing about 

social and political change.195 

This research covers the fields of international law, feminism and international human rights 

and the literature collection and methodology comprises of international law, feminist legal 

theory and international human rights. The research process entails commitment to the use of 
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multiple methods in establishing that African feminism has contributed to international human 

rights. The literature collection transcends law and cases, it also account for history, politics, 

economics, and social dynamics of African women. Socio-legal studies with its approach of 

feminist research methods, which includes feminist legal methods, will afford me the 

opportunity to employ other disciplines in order to validate the African feminist theory and 

arguments. 

3.7 Summary and Conclusion of Methodological Approach 

The research adopted socio-legal method of approach with its variant of feminist research 

methods but leans on ‘asking the woman question’ to examine why the experiences which are 

typical of women and in this context African women are not counted. It establishes that law is 

not neutral, but that law is biased towards the male world of ideas and in some instances the 

perspectives of western liberal feminism. 

African women recognise that reconstruction shape reality. ‘Asking the woman question’ 

therefore enable African women not only to expose the ‘male’ world of ideas in international 

human rights but also the dominance of western liberal feminism hegemony in international 

human rights and women’s human rights. 

As Ferre and Tripp argues that: 

‘Feminism today with all its variation is best understood as a global 

phenomenon, a product of transnational dialogues and 

disagreements, coalitions and networks, in spite of the common 

perception that feminism originated in the west and diffused to the 

rest of the world. Feminism is a product of not only transnational 

influences, ideas and norms; it has also taken root in local contexts 

and emerged as a consequence of varying and independent local 

objectives, dynamics and trajectories’.196 
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The thesis in essence will query the narrative and history of international human rights that fail 

to include the perspectives of African women; it will also query the origin of feminism as 

western and argue that feminism is locally entrenched, and that Sub-Sahara Africa has imprints 

of feminism without the help of the west. It is an attempt to set out African feminism as 

contributing and influencing the theory and practice of international human rights. Moreover, it 

will depict African women voices as participants at the international plane. 
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Chapter 4: Theoretical Framework 

4.1 Introduction 

This chapter examines the theoretical framework of the thesis; it investigates western feminism 

as a theory, and also examines African feminism as a theory and depicts its departure from 

western feminism. The examination of the two theories leads to a detailed discussion on the 

approach of its advocates in addressing women’s problems from a particular stand point. 

According to Gardiner, theory can denote the intellectual basis, philosophical rationalisation or 

coherent scheme underlying or explaining a subject.197 

Immanuel Kant defined theory as:  

A collection of rules, even of practical rules, is termed a theory if the 

rules concerned are envisaged as principles of a fairly general nature, 

and if they are abstracted from numerous conditions which 

nonetheless, necessarily influence their practical application. 

Conversely, not all activities are called practice, but only those 

realisations of a particular purpose which are considered to comply 

with certain generally conceived principles of procedure.198 

In reviewing these two definitions, a theory therefore is the intellectual basis and philosophical 

rationale that provides a framework of ideas in understanding and determination of an action, 

which in this context is the thesis. This research therefore seeks to explain the subject matter of 

African feminism as an idea and as an opinion which explains its impact on the development of 

international human rights. ‘Theoretical’ framework may be used to describe ideas and 

empirical phenomenon which are not easily measurable; 199 thus, in highlighting the 

contributions of African feminism to international human rights it will employ ‘empirical 
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phenomenon’ by showing those interventions in theory and practice that have impacted 

international human rights. 

In adopting a theoretical framework, it is to present a preferred approach to an idea or thought 

in its contribution to the development of international human rights.  

The chapter is therefore divided into four parts, namely: Part 1 which examines evolution of 

western feminism as a theory and African feminism as theory, noting the differences in origin/ 

evolution; Part 2 examines the diversity within western feminism and African feminism; Part 3 

examines key concepts in western feminism and the African feminists perspectives to the key 

concepts in western feminism; Part 4 examines key similarities and the distinguishing features 

of the two perspectives on feminism. The focus of the chapter however, lies in the application 

of African feminist theory to women issues which I argue have brought distinct contributions 

to international human rights. 

According to Curzon: 

Feminist Jurisprudence is, essentially, a body of legal theory and 

comment associated with jurists who accept the view that the 

progress of the society as a whole requires an intensive informed 

struggle against the legal ideologies and practices associated with the 

patriarchal form of society. Within that society has been created and 

institutionalised, in a variety of forms, discrimination against, and 

the consequent oppression of, half of humanity---women. The 

movement’s ideologists argue for the analysis and ultimate rejection 

of a jurisprudential ideology which serves, objectively, the specific 

interests of men, whose dominance is assumed and asserted by 

jurists, legislators alike, to be a ‘natural phenomenon’. The 

movement’s ideologist’s call for scholarship that will produce a basic 

challenge to the fictions and myths propagated largely by male 

jurists, consciously or unconsciously, and derived solely from a male 

perspective.200 
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Feminism as a political theory is understood to focus on women’s situations and experiences 

with the aim of supporting women causes and offering recommendations to improve the status 

of women. In this research, I have adopted two approaches to the examination of feminism, i.e. 

western and African feminism; this approach has risen because of the politics of location. 

Feminism which primarily evolves from the western hemisphere is grouped under western 

feminism, while feminism that has its root in Africa was discussed under African feminism. 

4.1.1 Western Feminism 

Hemmings in an article titled ‘Telling feminist stories’ argues that:  

Western feminist theory tells its own story as a developmental 

narrative, where we move from a preoccupation with unity and 

sameness, through identity and diversity, and on to difference and 

fragmentation. These shifts are broadly conceived as corresponding 

to the decades of the 1970s, 1980s and 1990s respectively and to 

move from liberal, socialist and radical feminist thought to post-

modern gender theory.201 

4.1.2 Definitions of Western feminism 

According to Jackson and Jones:  

‘Feminist theory seeks to analyse the conditions which shape 

women’s lives and explore cultural understandings of what it means 

to be a woman. Feminists refuse to accept that inequalities between 

women and men are natural and inevitable and insist they should be 

questioned. Thinking as a feminist involves challenging much of 

what is counted as knowledge. Because we have historically lived in 

male dominated societies, women have more often been the subjects 

of knowledge than the producers of it. As a result, much of what has 

passed as objective knowledge of the world is produced by men, 

framed by their particular location in society as men. Feminist theory 

is about thinking for us---women generating knowledge about 

women and gender for women’.202 
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Feminist theory claims that to acknowledge the gender bias of traditional theory is to transform 

radically the structure of our knowledge of reality. Since thinking is a human activity engaged 

in by sex gendered beings whose specific historical identity influences their perceptual capacity, 

then knowledge—the product of that activity is always bounded by fact.203Turnbull defines 

feminism as: both theory and practice about working for social change to improve the position 

of women in the world and to eliminate systemic gender inequality.204 

These various definitions of western feminism examined lay emphasis on the fact that feminist 

project is about the female gender, it is also a way of redressing the one-sided knowledge 

promoted by men and lastly it has the task of reclaiming women’s position in the society. 

The central project of feminist theory is therefore fourfold: 

1) to evaluate critically the claim that gender is determined directly by biology; 

2) to explore the ways that sexist assumptions have distorted the meanings of gender so 

that women’s experiences either have been rendered invisible or have been undervalued; 

3) to challenge the claims to truth of science and the humanities on the grounds that meta-

theoretical foundations are sexist, and 

4) To propose an alternative more inclusive epistemological framework.205 

4.1.3 Evolution of Western Feminism 

Contemporary feminist theory has developed through several stages of inquiry; it began with 

the project of exploring the origins of women’s oppression. Early work concentrated on 

considering ways that women’s reproductive biology and women’s roles in the family were 

used throughout history to segregate women as a group (class) and to isolate them from the full 

range of human activities. The concept of patriarchy was introduced to this debate about the 

root causes of the exploitation of women and it became a central category of analysis.206 
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Early work in anthropology demonstrated how the development of surplus production 

contributed to the institutionalisation of patriarchal property systems; since kinship and property 

systems were structures through male lines, women’s position in these exchange systems 

became defined by their position in relation to the male dominated family property nexus. 

Although women’s activities were important to the daily life of the community, both 

economically and socially, women appeared to wield little official powers being absent from 

most positions of leadership; theorists in anthropology and other fields continue to debate the 

question of women’s relative powerlessness.207 

The origins of feminist jurisprudence can be explained in a number of ways. One explanation 

sees it as an offshoot of the Critical Legal Studies movement (CLS). Many feminist legal 

theorists subscribed to the principles of CLS Movement in the 1970s, including the basic 

critique of the inherent logic of the law, the indeterminacy and manipulability of doctrine, the 

role of law in legitimating particular social relations, the illegitimate hierarchies created by law 

and legal institutions; but women at CLS Conferences were ‘ghettoised’.208 

In 1983, the CLS Conference devoted a section of the conference to feminism specifically, a 

caucus of ‘fem-crits’ emerged; some of the earlier works in feminist jurisprudence reflect this, 

Olsen on the Family and the Market; Mackinnon’s comparison of sexism to classism and 

feminism to Marxism work on the ‘public’ and the ‘private’ analysis of the law’s relationship 

to oppression, in particular to patriarchy.209 

The other explanation states that feminist jurisprudence is also necessarily a development from 

the women’s movement more generally. This emerged (or more accurately re-emerges) in the 

1960s and early 1970s with the writings of Simone de Beauvoir, Betty Friedan, Germaine Greer, 
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Kate Millet, Eva Figes and others. To Ashe, the development of feminist jurisprudence, on the 

heels of feminist sociology, feminist philosophy and feminist history was a natural ‘extension’ 

of the engagement of female reflection and speech to one more area of discourse. There was the 

large proliferation in the 1970s and 1980s in women’s studies courses; the large number of 

women studying law---a phenomenon of the late 1960s onwards also had its impact, as female 

students began to question a curriculum which neglect issues of central concern to women, 

issues such as: rape, domestic violence, reproduction, unequal pay, sex discrimination, sexual 

harassment etc. Most of the leading writers in feminist jurisprudence were studying law at this 

or later years. Some who became practicing lawyers undertook litigation which nourished both 

their scholarship and the scholarship of others. It is unimportant when the term ‘feminist 

jurisprudence’ was first used.210 What, however, is important is its relevance to the plight of 

women and its contributions to international human rights. 

The evolution of western feminism as depicted by the various writings shows a sequence of 

events in which women began to query age-old assumptions of knowledge and more 

importantly the experiences that they can relate to in the society. A lot of factors contributed to 

the emergence of feminism which are: 1) the society make-up, i.e. a patriarchal society; 2) the 

influence of education through law and 3) the increase in number of women studying law, 

whose legal knowledge became a catalyst in the critique of certain legal concepts especially, as 

it applies to women. 

I now turn to the evolution of African feminism as a theory and movement. 

4.1.4 African Feminism 

While the term ‘feminism’ is an import to Africa (as all English words are), the concept of 

opposing patriarchy, the raison d’etre of feminism if you like is not foreign to Africa, as Africa 
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has some of the oldest civilizations in the world so while they didn’t call it feminism (the noun) 

as far back as we can trace we know that there were women who were feminists (the adjective) 

and who found ways of opposing patriarchy; Feminism therefore is an important part of African 

women’s her story.211 

For a long time, women in most African societies have featured largely in anthropological 

studies discussing their traditional ‘roles’ and how acting out of these imposed roles have 

benefitted the society or not. Decolonisation and social change in general have encouraged 

studies contrasting the ideal past and modernising society; it is this new trend that has led to the 

greater gender awareness on the part of women and the increasing importance of gender issues 

over the last three decades in particular that have encouraged a growing number of women to 

take the more positive steps of documenting and popularising the activities and life of African 

women societies respectively…and suing for greater involvement of women on equal terms, in 

all facets.212 

Feminism is often viewed as a western concept that diffused to other parts of the world; in very 

many definitions of feminism, it is often a mirror of the experience of women in the western 

hemisphere. For example, Frye defines feminism as follows: 

‘The world view, the philosophy that rests on the empirical base, 

staking your life on the trustworthiness of your own body as a source 

of knowledge; it rests equally on inter-subjective agreement, since 

some kind of agreement in perception and experience among women 

is what gives our sense of data, our body data, and the compelling 

agency which made it possible to trust them’.213 

Frye’s definition of feminism focus on the body as a source of knowledge, perception and 

experience, it is also a compelling agency; Frye’s world view is misleading because the premise 
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of the body as a source of knowledge is not a universal phenomenon, nor the compelling agency 

of women linked to the body. Feminism in my view is not all about the female body; I will 

argue that feminism is a goal, a target for social change in the society; while, it is accepted that 

feminism do create a body of knowledge, the body is not the sole site of knowledge for 

invariably there are other indices in the society that serves as sites of knowledge e.g. culture, 

race, ethnicity, religion etc. 

Milns and Whitty also define feminism in this manner: 

Feminism is characterised by a focus on gender as a central 

organising principle of social life; an emphasis on the concept of 

power and the way it affects social relations; an unwavering 

commitment to progressive change. Feminism approaches generally 

rejects universalistic claim or account of abstract self’.214 

Milns and Whitty’s concept of power as the organising principle of social life and the concept 

of gender as it affects social relations does not reflect the experience in all societies, especially 

sub-Saharan Africa. The idea that feminism rejects universal claims as a tool of analysis is the 

whole essence of this work as it challenges western liberal feminists thoughts on women issues; 

akin to this is that feminism did not originate from the west, neither did it diffuse to other parts 

of the world especially Africa. I will argue that feminism is indigenous to Africa because 

African women have had a long history of gendered consciousness215. It is submitted that 

feminism is a method of analysis, a specific way of approaching life and politics, and a means 

of achieving an egalitarian society. African feminism is proactive, marks its specificity and 

maps out its priority which goes beyond sex, gender, class and race to include the consequences 

of colonialism and its aftermath as well as the new order of gender equality. 
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4.1.5 Evolution of African Feminism 

The concept of African feminism has generated diverse debates among African scholars. Some 

scholars believe that feminism is alien to Africa, and it is a weed that has infiltrated the continent 

from outside; the implication being that feminism is not indigenous to Africa and that it 

threatens to choke or overrun ‘true’ African values.216 Other scholars have however argued in 

support of feminism not being alien to Africa; I have summed up the arguments under these 

two headings namely: 1) Anti-Essentialism and 2) Culture, Traditions and History. 

4.1.5.1 Anti-Essentialism 

What is essentialism? Philosophically, essentialism is the belief that things have essential 

properties. Properties that are necessaries to those things being what they are. Contextualised 

within feminism, essentialism becomes the view that they are properties essential to women, in 

that any woman must necessarily have those properties to be a woman at all.217 

The argument that something or someone is not African, which is referred to as African 

authenticity emanates from Maria Baaz; the notion is based on the ‘essentialist or a socio-

historical claim about Africa, and it refers to African essence, African cultures and traditions, 

and thus to various cultural practices that have historically prevailed on the continent’.218 It is 

submitted that while there may be certain cultures, values and traditions such as marriage, age 

grade initiation ceremonies that runs throughout Africa; yet there are variables in African way 

of life because Africa is very large and culturally diverse, made up of different peoples, cultures 

and practices. 
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As Appiah observes: 

‘That the essentialist claim about African spirit or identity must 

ultimately refer to the biological notion that all Africans have the 

same blood flowing in their veins which determine our spirits, 

cultures and capabilities, this crude racialism has been debunked by 

science.219 

African authenticity/essentialist will refer to those culture (s), traditions and beliefs that are 

found all over Africa i.e. institutions that have the same correlation in Africa, such as marriage, 

inheritance, religion etc. it depicts those practices that are indigenous to Africa such as kinship 

ties and the political structure of monarchy.220 

4.1.5.2 Culture, Tradition and History 

The claim that feminism is un-African refers to ‘tradition’ and ‘culture’. The proponents of this 

view would have us believe that African cultures and traditions are static and immutable.221 

This view is far from the truth because culture as we know is not static; it is dynamic, a product 

of history and subject to change and contestation due to social dynamics of the society. I will 

argue that because Africa has a fair share of patriarchy and patriarchal structure, it would be 

wrong to believe that African women have been passive in the midst of oppression is a 

proposition too hard to believe. While there are really no historical records detailing the 

resistance of African women in pre-colonial times; however, I submit that in the light of the 

resistance of African women to colonial rule in many African societies and to apartheid in 

South-Africa and more importantly in the post-colonial states to inimical and oppressive 

policies; I tend to argue that the measure of resistance displayed against the oppressive colonial 

policies, post-colonial bad governance and corruption could not have been an upsurge; it is a 
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reflection of the historical consciousness and innate ability to fight any system that erode 

women power or oppress women in any form. As Adeleye-Fayemi, in her critique of those who 

claim feminism is against African culture, tradition and history argues: 

‘Africa has some of the oldest civilisations in the world; it has the 

oldest patriarchies, and therefore the oldest tradition of resistance to 

patriarchy. To believe otherwise is to ‘falsely imply that for centuries 

African women have crossed their arms and accepted being battered 

and depersonalised by patriarchy’.222 

Thus, from the foregoing, African women have had a measure of consciousness that responds 

to economic, social and political challenges that confronts them in the different societies; the 

evolution of African feminism can be explained in a number of ways. One explanation sees as 

it as an offshoot of African societies; the oral tradition of many African societies characterise 

women as initiators and practitioners of verbal arts, as successful professionals and inventors 

of food technology. It has been established through oral history, archaeology and other forms 

of research that women dominated the economic, social and political spheres of life in many 

traditional African societies.223 According to Steady, ‘African historiography represents women 

as active political and economic actors prior to and even during colonial era’.224 A number of 

researches established that African women were able to do all this because they were 

traditionally accorded extensive opportunities for self-development and self-reliance. For 

example, Ibidapo-Obe has argued that: ‘in traditional Africa, women were largely respected and 

cherished; the roles of men and women were complementary’. He states further that ‘women’s 

role in the society was characterised by being charged with control and management of ‘water’ 
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and ‘fire’ whilst water represents life, fire represents the means of existence.225 In countering 

some feminist analysts, he argues that: ‘many feminists analysts unable to understand the 

traditional imagery interpreted this characterisation wrongly to imply that women were used for 

menial chores such as fetching water and firewood. This perception of women which portray 

them of being treated in an inferior manner in traditional society has found expression in several 

treatises by otherwise credible and knowledgeable commentators’. He notes further that, ‘it is 

one respectful contention that the women of mainstream traditional Africa were not 

discriminated against in any deliberate tangible way.226 

Ibidapo-Obe strong arguments may not be supported in all societies in Africa; while some 

societies accord women a pride of place; yet there are some groups that treated and still treat 

women as chattels.227 The analyses of some feminists complained of by Ibidapo-Obe may not 

be wrong after all in the interpretation of ‘water’ and ‘fire’ as modern experience shows that 

women in many third world countries are responsible for fetching of water and firewood for 

cooking.228However, what is required of researchers is to endeavour to understand the society 

in which they research on before jumping into conclusions. 

According to Oke, 

‘Recourse into the lives and activities of women of yesteryears will reveal that their valued 

positions rather than marginalised were revered, respected and honoured. The issue of gender 

conflict does not even arise. Each sex clearly, and distinctly has defined roles and performs its 

functions creditably well for the peace, progress and orderliness of the society in which they 

live. As a result of modernisation, proliferation of religions which polluted traditional religion 

and value systems coupled with mad quest for material possessions, lack of mutual respect and 
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absolute respect for the institutions, women began to have problems in their callings and the 

society at large. The society misinterpreted and misrepresented the paramount importance of 

women’.229 

Oke’s recourse to history is an attempt to prove that African women were not an oppressed lot 

nor subjugated in the manner often portrayed in western feminist writings. However, this is not 

to be taken that all African societies treated women in fair terms; ‘for there is no society in the 

world where women are treated equally as men’.230 Ibidapo-Obe and Oke are Yoruba men 

writing from their experience of the Yoruba culture which cannot be said to apply to all African 

societies. However, what is worthy of note is that, in most traditional African societies women 

were valued, respected and honoured. 

Just as western feminism developed along different praxis; in modern times African feminism 

is also necessarily shaped by African women’s resistance to western hegemony and its legacy 

within African culture. Mikell, in explaining the evolution of African feminism argues that: ‘the 

emergence of African feminism is distinctly heterosexual, pro-natal and concerned with many 

bread, butter, culture and power issues. To that extent it parallels the recent growth of feminism 

in many parts of non-western countries’.231  She argues further that, the emerging African 

feminism has been the direct outcome of women’s responses to political leaders who have 

attempted to manage crisis by further limiting and exploitation of women. Women understood 

that leaders have retaliated on both symbolic and explicit levels of assertions, in some places 

women traders that have challenged exorbitant prices set by government were beaten and had 

their market stalls burnt, professional women who organise for better wages and working 

conditions cum development projects were forced out of their positions. Modern democracies 
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and economic structuring controlled by male politicians have sought to dissuade women to 

pursue other interests and to be subsumed under national interests. The failure of democracy in 

Africa has culminated in women addressing the economic and political elements that determine 

and affect their status in societies that have distinct cultural and historical experiences.232 

Mikell’s account of evolution of African feminism raises a number of issues. First, African 

women had no form of agency before the advent of colonial rule i.e. in other words African 

women prior to colonial rule did not have any form of political power. Second, it is the 

introduction of modern state that affords African women the opportunity to organise and press 

for what they perceive as women’s rights. This account is certainly misleading, as earlier 

researches have shown that some African women held political power in many societies, I find 

support for this in societies where there are dual political institutions and many matrilineal 

societies.233 It is submitted that feminism is indigenous to Africa, because, ‘any activity by 

women to query any perceived injustice in the society’ is feminism, even when such a 

terminology is not used. I rely on the activities of various women in many African societies 

which resisted the colonial state and more recently in the post-colonial when women press for 

reform when they perceive the state is eroding the inherent powers of women in the society.234 

African feminism can also be explained through the contextualisation which emerged in the 

1990s in response to its exclusion from the Second Wave Feminism but not limited to it; if the 

1980s was the decade of the women of colour feminisms; the 1990s constitute the decade of 

African feminism. Just as the women of colour movement in the United States compelled 

western feminism thinking and theorising to liberate itself from the myopia of gender specificity 
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to broaden and intensify its content and texture by allowing other categories such as race and 

class to intersect with gender. African feminism made further demands on feminism to expand 

its analytical horizon by incorporating other considerations such as culture, colonialism, 

ethnicity and imperialism and in particular examining the ways these considerations intersect 

to construct and (re)produce gender. 

While there are have been different accounts of the evolution of African feminism; however, it 

should be noted that the common theme that runs through the different accounts establish the 

existence of African feminism as an indigenous concept. African feminism have been defined 

in pages 16-17, the definitions given by Steady and Kitossa depicts the fundamental notion of 

African feminism and its ideological construct.235 

From the foregoing, it is submitted that, African feminism as a theory consists of ideas and 

practical application of gendered consciousness to concepts and situations that impact the lives 

of African women. African feminism therefore stand on the pivot of African philosophy of life 

which emphasises the humanity of man (in the generic sense), engages with patriarchy that 

dehumanises women and portray her as second class citizens. African feminism is also rooted 

within Africa’s cultural and historical experiences which advance the complementarity of the 

male and female gender. 

4.2 The Diversity within Western Feminism Theory 

Feminist theorists differ both in the extent to which they accept the idea of unique, gender 

determined knowledge and in their recommendations for the reconstruction of scientific and 

non-scientific discourses.236 
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According to Grosz, feminism is both a reaction to the overwhelming masculinity of privileged 

and historically dominant knowledge, acting as a counterweight to the imbalances resulting 

from the male monopoly of production and reception of knowledge’s response to the political 

goals of feminist struggles.237 

Harris in defining feminism states that: it comprises of a range of philosophical, political, social 

and literacy projects and attitudes united only by the commitment to take seriously the distinct 

experiences of women.238 

The definitions offered by Tierney, Grosz and Harris have a common theme which is the 

diversity which exists within western feminism, however, despite this diversity, all three 

definitions agree on its theory which exists as an alternative to the monopoly of male production 

of knowledge and advocacy for placing premium on the distinct experiences of women in the 

society as well. 

Feminist jurisprudence is a house with many rooms; in this it reflects the different movements 

in feminist thought; but what unites feminist legal theorists is a belief that society and 

necessarily legal order is patriarchal. It seeks to analyse the contributions of law in constructing, 

maintaining, reinforcing and perpetuating patriarchy and it looks at ways in which patriarchy 

can be undermined and ultimately eliminated.239 

While attempts to categorise feminist approaches risk being rigid and thus misleading; there are 

several commonly recognised branches of feminist theory, whilst feminists share common 

goals, they have different pathways to the goal. Turnbull’s summary is helpful in setting out an 

understanding of the most commonly recognised branches of Western feminist’s theory as 
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follows: Liberal Feminism, Socialist Feminism, Radical Feminism, Cultural Feminism, 

Postmodern Feminism, and Lesbian Feminism.240However, there are other schools of feminism 

not mentioned by Turnbull, which in my view belong to western feminism, because of their 

location in the western hemisphere, although these two schools belong to non-whites and 

reflects an alternative standpoint in feminism;  they are: Black feminism and Chicana feminism. 

4.2.1 Liberal Feminism 

Liberal feminism is based on the existing political theory of liberalism; Liberal feminism is 

rooted in the liberal notions of rationality and objectivity, and of the individual as a separate 

autonomous entity. Liberal feminism tends to look at individuals and situations in the abstract, 

not in a particular social context; Liberal theorists argue that the inequality experienced by 

women in the society is as a result of socialisation and gender roles rather than the result of 

biological differences between men and women.241Liberal feminism is based on the rational, 

objective approach of traditional liberalism and maintains that what is required to change 

women’s position within society is simply for women to communicate their rights and visions 

for change. 

Liberal feminism’s vision of equality is captured in the phrase ‘equality of opportunity’ 

commonly known as ‘formal equality’ this vision is based on Aristotle’s dictum that those ‘who 

are alike should be treated alike, to the extent of their likeness, and those who are different 

should be treated differently, to the extent of their differences’. In the context of gender equality, 

women may be treated like to the extent that they are ‘similarly situated’ to men, where they 
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are not, they may be treated differently.  The male standard is the norm, and women are entitled 

to equality to the extent that they are men.242 

Mary Wollstonecraft is the leading theorist of this school; her treatise on ‘Vindication of the 

Rights of Woman’243where she construe her arguments in favour of educational parity in 

utilitarian terms. She argued that unlike emotional and dependent women, who routinely shirk 

their domestic duties and indulge their carnal desires, rational and independent women will tend 

to be ‘observant daughters’ ‘affectionate sisters’ ‘faithful wives’ and ‘reasonable mothers’, the 

truly educated woman will be a major contributor to society’s welfare. Wollstonecraft 

celebrated reason, usually at the expense of emotion, she urged women to become autonomous 

decision makers; but beyond insisting that the path to autonomy goes through the academy, 

what she promoted more was the personhood of women.244 

Liberal feminism theoretically argues that gender differences are not based on biology which 

can be construed that there is no difference between women and men since they share common 

humanity. This position is far from correct as it is apparent that there are anatomical differences 

between women and men. The goal of liberal feminism is equality of the sexes which form the 

main contributions of liberal feminism in showing how society discriminates against women.  

4.2.2 Socialist Feminism 

Socialist feminism, like liberal feminism is based on pre-existing political theory, Marxism. 

Marxism provides the basis on which socialist feminism is built, under Marxism, the primary 

form of oppression is identified as capitalism, which is seen as creating a division between 

productive works that takes place within the home. Capitalism then is the basis for the 

public/private divide; Socialist feminists recognise the intersection between women’s labour in 
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the workforce and their home based labour of caregiving, they also recognise that women’s 

oppression is based not only on gender but also on the issue of class. The socialist feminist 

framework looks critically at the fact that women’s reproductive and mothering work are simply 

means of producing more labourers for the capitalist world. Criticisms of the public/private 

divide are prevalent in feminist thought, and probably originate with socialist feminists.245 

The Marxist analysis of power and class have provided socialist feminists with the conceptual 

tools necessary to understand women’s oppression; thus, socialist feminists argue that women 

can gain a consciousness of themselves as a class of workers by insisting, for example, that 

domestic work be recognised as real work, that is, productive work.246 

Socialist feminists view women as a collective. Much debate within the socialist feminist 

community is centred on the following questions: Do women per se constitute a class? Given 

that some women are wives, daughters, friends of bourgeois men, whereas other women are the 

wives, daughters, friends and lovers of proletarian men, it would appear women do not 

constitute a single class in the strict Marxist sense.247 

Socialist feminist’s linear diagnosis of women’s oppression was challenged by Juliet Mitchell 

who argues for a two-system explanation of women’s oppression. In ‘Woman Estate’, she 

rejects the classical Marxist position in which it is said that a woman’s condition is simply a 

function of her relation to capital or whether she is part of the productive workforce. In place 

of the Marxian theory, Mitchell suggests that women’s status and function are multiplied by 

their role in not only production but also reproduction, the socialisation of children and 

sexuality. She argues further that patriarchal ideology which views women as lovers, wives and 
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mothers rather than as workers is almost responsible for women’s position in society as 

capitalist economics is.248 

The socialist/Marxist feminism analysis of social structure of capitalism was intended to apply 

to people of any social characteristics; Socialists/Marxists feminists sees the family as the hub 

of oppression and argue that male dominated societies entrench laws and policies that put the 

male/state’s interests before those of women. It seems to me that the solution of women’s 

economic dependence on men cannot be redressed through work, but rather through a social re-

engineering that allows for a gendered workforce. 

4.2.3 Radical Feminism 

Radical feminist perspective developed as a response to the limitations associated with liberal 

feminism. The radical feminist movement started as a response to mode of operation in sexual 

assault crisis centres, and are concerned about violence against women and reproductive choice. 

These activists focus on and analyse the relationship between power and sexuality, Radical 

feminists maintain that inequality in society is systemic in nature, and propose a radical vision 

of society that is concerned with equality of outcome, unlike formal equality that is concerned 

only with equality of opportunity; it proposes that patriarchy has structured society in a way 

that is most dangerous to women, as a result, a real change in women’s position can come about 

only with a radical transformation of society that moves away from the ‘malestream’ model to 

a more inclusive one.249 

Empowered with the realisation that women’s fates were linked, radical feminists proclaimed 

that ‘the personal is political’ and that all women are ‘sisters’. They insist that men’s control 
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over women’ s sexual and reproductive lives and women’s self-identity, self-respect, and self-

esteem is the fundamental of all oppressions human beings visit on each other.250 

According to Jaggar and Rothenberg, the claim of women’s oppression as women can be 

interpreted in the following manner: 

1) that women are, historically, the first oppressed group; 

2) that women’s oppression is the most widespread, existing in virtually every known 

society; 

3) that women’s oppression is the hardest form of oppression to eradicate and cannot be 

removed by other social changes such as the abolition; 

4) that women’s oppression causes the most suffering to its victims, qualitatively as well 

as quantitatively, although it may often go unrecognised because of the sexist prejudices 

of both the oppressors and the victims; 

5) That women’s oppression provides a conceptual model for understanding all other forms 

of oppression. 

But the fact that radical feminists agree on the principle that sexism is the first, most widespread, 

or deepest form of oppression did not mean they also agree about the nature and function of this 

pernicious or the best way to eliminate it. This is because radical feminists are of two fold 

mainly: radical-libertarian feminists and radical-cultural feminists; this division between the 

two groups plays a part in how they strategize to fight sexism.251 

Radical-libertarian feminists argue that feminine gender identity is likely to limit women’s 

development as full human persons. Thus, they encourage women to become androgynous 

persons, that is, persons who embody both (good) masculine and (good) feminine 
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characteristics, or more controversially, any potpourri of masculine and feminine 

characteristics, good or bad, that strikes their fancy. The leading theorists of this school are: 

Kate Millet252 and Shulamith Firestone.253 

Radical-cultural feminists claimed that sexuality is the primary locus of male power in which 

women-harming gender relations are constructed. They also argue that pornography 

systematically depict women as less fully human and therefore, less deserving of respect and 

good treatment than men, pornographers should be seen as agents of sexual discrimination, 

guilty of violating women’s civil rights; the leading theorists in this school are Catherine 

Mackinnon and Andrea Dworkin.254 

Radical feminism watchword is ‘patriarchy’ or men’s pervasive oppression and exploitation of 

women. Women’s challenges within social structure are seen solely from the prism of 

‘patriarchy’ which according to radical feminists is hard to eradicate. The main contribution of 

radical feminism lies in its critique of heterosexuality and valorisation of motherhood. Its 

emphasis on universal gender oppression is the limiting part of the theory as it fails to recognise 

ethnic/racial and class differences in understanding the positions of women in the society. 

4.2.4 Cultural Feminism 

Cultural feminism or relational feminism maintains that women and men have inherently 

different natures. Cultural feminists are thus interested in reclaiming and according social value 

to the feminine. Cultural feminists work has examined such areas as motherhood and other 

relationship aspects of women’s lives, as well as female moral reasoning, noting that women 

reason in ways that emphasise responsibilities and relationships.255Cultural feminists such as 
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Mary Daly, Adrienne Rich, Alice Echols argue that men and women should not be treated the 

same because they are different, and that women should not be required to assimilate male 

norms. They suggest instead, that there should be a concept of law which accommodates the 

biological and cultural differences between men and women.256 

Cultural feminists also argue that formal equality does not result into substantive equality as 

gender neutral laws can keep women down when it fails to acknowledge women’s different 

perspectives and experiences. They note that most institutions such as the workplace follow 

rules based on male dominated experiences which can disadvantage women.257 

Cultural feminism in law draws on the ‘different voice’ scholarship of Carol Gilligan, which 

challenges the dominant theory in psychology associated with Lawrence Kohlberg, ‘that the use 

of abstract concepts of justice and rights was correlated with higher stages of development’ 

through an empirical survey carried out by Gilligan on school boys and girls. She advances the 

theory that boys and girls learn different methods of moral reasoning. Girls are taught to value 

empathy, compassion, preservation of harmony and a sense of community, while boys learn 

privilege abstract moral principles, rights, autonomy and individualism.258 

Some feminists have criticised Gilligan’s method as anecdotal, arbitrary in its assignment of 

characteristics as masculine or feminine based on a small sample of privilege subjects. Others 

argue that creating social policies with an emphasis on differences will reinforce gender 

stereotypes.259 

Cultural feminist’s evaluation of women oppression and subjugation centre on identification 

and rehabilitation of women. Cultural feminist in essence celebrates the differences between 
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men and women and posits that women are naturally endowed ‘naturally’ with certain 

characteristics. This view point has been criticised by some feminists, for example, Carol Smart 

warned against a ‘distinctive women voice’, which she explains put women within the socio-

biology spectrum.260 The celebration of the distinctive features of women seems not have 

answered the question of the subjugation of women in the society, what should be of concern 

to cultural feminists is not the celebration of women; but how women can latch on the distinctive 

features to pursue the equality question. 

4.2.5 Postmodern Feminism 

Postmodern feminism rejects the idea that all women share the same experience; it is an 

interpretative tool rather than a uniform tool. Postmodernism emerge as a response to 

modernism, an intellectual movement that rejects the formal structure of Victorian art. 

Modernists want truth boiled down to the bone; postmodernism also rejects traditional styles 

and forms, but goes further by rejecting the objective notion of objective knowledge or 

experience.261Postmodernism envisions a world in which many truths compete; knowledge 

according to postmodern theory emanates from power, and power can be found everywhere. 

Postmodern theorist uses deconstruction and interrogation of discourses as its methodology. It 

rejects the notion that a single knowable authoritative truth exists.262Postmodernists challenge 

the very possibility of truth or objectivity. Postmodernism argue that knowledge can never be 

certain or empirically established. As Peter Schanck explains ‘what we think is knowledge is 

always belief… and because language is socially and culturally constituted, it is inherently 

incapable of representing or corresponding to reality’.263 
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According to Eichner:  

Postmodernism has sparked debate whether women’s experience can 

ever ground feminist theory, how and whether to treat women’s 

identity as significant, and whether feminist criticism can have 

definable subject or object. Post modernism’s major contributions to 

feminist theory lies in feminist scholars adopting its epistemologies, 

or theories of knowledge into feminist legal projects. Scholars have 

adopted poststructuralist critiques of the concept of the unitary, 

autonomous self. Similarly, they have used the poststructuralist 

conception of discourse to challenge previous accounts of power in 

feminist legal scholarship.264 

Some feminists view postmodernism as neither liberating nor effective; this is because the 

postmodern challenge of foundational truth undermines the realities of discrimination, intimate 

violence, and subordination that women are trying to document. These feminists argue that the 

emphasis on multiple perspectives reduces the realities of rape, sexual abuse, prostitution and 

sexual harassment to just another set of narratives. Thus, postmodern theory operates a too high 

level of theory to be of political use.265It main contribution is in the critique of politics based on 

universal category, which has encouraged the politics of identity as there is no universal 

category of experience of women. It also plays particular attention to language and what is 

considered as knowledge and understanding thereby promoting plurality and multiple 

viewpoints. 

4.2.6 Lesbian feminism 

Lesbian feminists are anti-essentialists, opposing the notion of a universal experience for all 

women. Lesbian theorists argue that there is a nexus between hetero-sexism and sexism 

showing how traditional ideas of masculinity demands segregation of the sexes, repression of 

feminine traits in men, and the exclusion, harassment and vilification of those assumed to be 
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sexually deviant; this encourage the supremacy of ‘masculinity over femininity as well as the 

elevation of heterosexuality over other forms of sexuality’.266 

Lesbian feminists argue that the concerns of lesbians are quite different from straight feminists 

…the latter may be trying to get male partners to assume more child responsibilities, while the 

former are fighting to obtain custody of their children; their daily lives are affected by a number 

of issues ranging from basic benefits, familial arrangements, and employment rights that the 

straights take for granted.267 

Some legal theorists have written on whether sexual orientation has biological basis. They have 

drawn on evidence from the sciences concerning the genetic and biological origins of 

sexuality268. LaVay’s autopsy study revealed that a part of the brain, the hypothalamus, is twice 

as large in heterosexual men than homosexual; also twins studies showing that if one twin is 

gay is a 50% chance that the other is as well.269 

Lesbian feminists argue that sexual orientation is not a form of identity and should not constitute 

difference. Lesbian feminists take the radical feminists pessimistic view to its logical conclusion 

by arguing that if a man’s social, physical and sexual powers over women are exploitative, and 

then it pre-supposes that women tend to be more loving, caring and understanding. Lesbian 

feminism prides itself not as a mirror of opposition to men’s sexuality; rather it is a new 

language and voice for women’s oppression in the society. 
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4.2.7 Black Feminism 

Black feminism is an active commitment to struggle against multiple and simultaneous 

oppressions black women face, and it is articulated through the perspectives of African-

American women’s cultural heritage. Three current themes in black feminist thoughts are:  

1) The affirmation of self -definitions and self-valuations;  

2) Attention to interlocking nature of race, gender and class oppressions;  

3) Awareness of the cultural heritage which has enabled generations of black women to resist 

these discriminations.  

To bell hooks, feminism is a commitment to eradicating the ideology of domination that 

permeates western culture at various levels-sex, race and class to name a few, and a commitment 

to reorganising the US society so that self -development of people can take precedence over 

imperialist economic expansion.270 

Angela Davis also argues that:  

A feminist movement which begins with middle class white women 

will only change their position at the top of the social pyramid, 

leaving the lives of other women untouched. If however, we aim at 

improving the situation of those at the bottom…that is, working class 

black women…then the entire oppressive structure of society will 

have to be improved. She therefore suggested that, ‘The forward 

advancement of women of colour almost indicates progressive 

change for all women.271 

According to Patricia Hill Collins, Black feminism centres on an understanding of the 

interlocking and interdependent nature of oppressions, this constitutes a paradigm shift in 
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feminist understanding.272Exponents of black feminism do not see a theory of feminists that are 

black; rather, it is a self-conscious epistemological standpoint which argues that feminism 

struggles cannot be limited to gender issues.273 

Standpoint feminism which houses black feminism is a critique of mainstream feminism based 

on science and social science of women and an analysis of power that lies in producing 

knowledge. Simply put, standpoint feminism argues that women’s voices are different from 

men’s and must be heard (a recurring argument of most feminisms but which the genre of 

standpoint feminism epitomise). Thus, black feminism states that black women voices though 

a brand of women’s voice must be heard even if it challenges hegemonic values. 

4.2.8 Chicana feminism 

Chicana feminism developed during the 1960s within the context of the Chicano movement as 

a social movement characterised by a politics of social protest. Chicana activists believe that a 

feminist perspective requires a focus on the interconnectedness of the multiple sources of 

oppression facing Chicanos. Chicana feminists argue that race, class and gender interact 

simultaneously in explaining the lives of the Chicanos in the American society.274The 1970s 

witnessed the development of the Chicana feminists whose activities, organisations and writings 

can be analysed in terms of women of colour in American society. Chicana feminists outline an 

idea that crystallised into an emergent feminist debate; the Chicana feminist movement emerged 

as a result of the dynamics within the Chicano Movement. In the 1960s and 1970s, the American 

political scene witnessed far reaching social protest movements whose political courses often 

paralleled and at times exerted influence on each other.275 
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Chicana believes that feminism is more than an analysis of gender, because as women of colour, 

they were affected by both race and class in everyday lives; thus, Chicana feminism as a social 

movement seeks to improve the positions of Chicana in the American society, represented as a 

struggle that was both nationalist and feminist.276Chicana feminism is a women disadvantaged 

group based on colour; in its struggle, she may feel alienated from her group because of the 

demand for identity; further, the consciousness of subordination will be different from that of 

men. The important contribution of this brand of feminism is that oppression and subjugation 

is not just on gender, race/ethnicity or religion, rather it is the multiple systems of location that 

determines the domination of men over women. 

4.2.1 The Diversity within African Feminist Theory 

Western feminism is often classified into different schools in which it reflects the different 

movements in feminist thought, but what unites western feminist’s theorists is the belief that 

society and legal order is patriarchal. African feminism also depicts diversity, within the 

movement there are two main schools, namely: Stiwanism and Womanism. 

4.2.1.1 Stiwanism 

According to Ogundipe-Leslie, the subject of African feminism becomes complex to define 

because of the context of ‘an African’. This is because it raises a very common but important 

controversy in Africa. 277 This controversy has been addressed in Evolution of African 

Feminism, where I was able to establish that feminism exists in Africa, through interrogating 

positions of some scholars.278According to, Ogundipe-Leslie, feminism in an African context 
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can be enumerated below, and this stands for arguing that feminism in Africa is along certain 

praxis which is: 

1. Feminism is not a cry for any one kind of sexual orientation; sexual practice in Africa 

tends to be private and considered private; 

2. Feminism is not the reversal of gender roles, ‘gender’ being defined simply as socially 

constructed identities and roles; 

3. Feminism is not penis envy or gender envy, wanting to be a man as men like to say to 

us; 

4. Feminism is not necessarily oppositional to men. It argues that a woman’s body is her 

inherent property; 

5. Feminism is not ‘dividing the genders’; 

6. It is not parrotism of Western women’s rhetoric. 

7. It is not opposed to African culture and heritage, but argues that culture is dynamically 

evolving and certainly not static; that culture should not be immobilised in time to the 

advantage of men; 

8. Feminism is not a choice between extreme poverty on the one hand or hateful separatism 

from men on the other. 

Having summed up what feminism in an African context entails, she goes further to offer her 

version of feminism, which is stiwanism.  

Stiwanism is an acronym for Social Transformation including Women in Africa; the concept 

recognises women as agents of transformation in a society; it contends with the notion that the 

African society regards the post-colonial woman as incapable of contributing to the mainstream 

of discourse beyond the domestic roles; it argues that the African woman has the potential of 

engaging in the production and reproduction of knowledge in the society.279Stiwanism is the 
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theoretical contribution of Ogundipe-Leslie to women’s theory in 1994, Stiwanism is preferred 

to feminism because it by passes the combative discourse that ensues when the word ‘feminism’ 

is mentioned in Africa. This new STIWA allows for a discussion for the needs of African 

women today in the tradition of spaces and strategies provided within African indigenous 

cultures for the social being of women; STIWA is about the inclusion of African women in the 

contemporary social and political transformation of Africa. 

 According to Adamu:  

The invention of original names and denunciation of feminism 

becomes a means for women scholars and activists from Africa to 

legitimise the woman’s struggle in the continent through research, 

advocacy and publications. African women have been able to 

develop relevant concepts of gender analysis to introduce sustained 

debates on the rights of women on the level of public 

consciousness.280  

Writings by many African feminists and scholars have been able to query assumptions of 

subjugations and oppressions, the helplessness of African women in tackling a patriarchal 

society and the overall picture of African women inability to offer meaningful discourse to 

women’s quest for equality.281 

4.2.1.2 Womanism 

Womanism is the theoretical concept proposed by Alice Walker, an African-American Feminist 

writer. Womanism is a reaction to the gains of Second Wave Feminism movement in the United 

States and Europe. She argues that feminism is largely built around the lifestyles of upper 

middle class white women. The word ‘womanism’ was taken from her book ‘In Search of our 

Mother’s Garden’.282 Womanism is an African-American perspective to feminism. However, 
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some African women identify with the theory because of the disdain for western feminism 

which places emphasis on sex and gender.283Walker holds that it is necessary to formulate 

specific approach that focuses on black women’s identity and commitment to gender issues. 

Ultimately, a womanist is a black feminist or feminist of colour, who is committed to survival 

and wholeness of entire people, male and female. She implies that womanists are concerned 

with overcoming not only gender discrimination based on race or socio-economic status, but 

the overall subjugation of the ‘other’ woman.284 

A more recent African-American variant of womanism is promoted by African-American 

women and some African women in the diaspora. According to Hudson-Weems, Africana 

Womanism is an ideology created and designed for all women of African descent. It is grounded 

in African culture and therefore necessarily focuses on the unique experiences, struggles, needs 

and desires of Africana women---the primary goal of Africana women, then, is to create their 

own criteria for assessing their realities both in thought and action.285 

Africana womanism by its very definition is African centred, as it places Africa at the centre of 

its analysis and relates the theory to Africana women; thus, the terminology Africana 

womanism, not Black feminism, womanism or any other term more appropriately fits the 

Africana woman which is both a self-name and self-define. Hudson-Weems argues that:  

‘it is true that if you do not name and define yourself, someone else 

will; and it is equally true that if you buy a terminology, you likewise 

its agenda, the agenda for the Africana woman is indeed 

distinguishable from all other female based theories primarily 

because of insistence upon the prioritising of race, class and gender 

respectively’.286 
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Nigerian womanist literary critic Chikwenye Ogunyemi also coined the term ‘womanism’ 

independently of and at about the same time as Alice Walker.287 Her earlier writings used the 

term ‘womanism’ without a qualifier, but subsequently, she added African womanism. 

Ogunyemi’s conception has some similarities with Hudson-Weems, but also defers in some 

respects. For example, Ogunyemi conceptualise an ideology that demarcate and emancipate 

African womanism from western feminism and African-American womanism and feminism. 

She argues that western feminism and African-American womanism often overlook African 

peculiarities; she reiterates the need to define African womanism from the African woman’s 

perspective. On African women being African womanists; Ogunyemi dissociates herself from 

Walker, she states that:  

‘it is necessary to reiterate that the womanist praxis in Africa never 

totally identified with the original Walkerian precepts, a notable 

departure is the African obsession with children; whilst Walker 

emphasises that womanists love other women sexually or non-

sexually’288 

Ogunyemi argues that African Womanism rejects lesbian love because it should not be thought 

that African Womanism accepts lesbianism because of its silence; the core of Ogunyemi’s 

African womanism is the conviction that the gender question can only be dealt with within the 

context of other issues that are relevant to African women. 

Despite embracing different inspirations towards gender inequalities, there exists a common 

strand which in African feminism is rooted in the lived experiences, cultural beliefs and 

practices of African women, an autochthonous and autonomous alternative to western liberal 

feminism that contextualises the criticism of gender relations in a much complex way than 
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western feminism by not only focusing on sex but includes social dynamics such as: race, 

ethnicity, religion and culture. 

4.2.1.3 African Feminism as a Theory 

A theory is denoted as the intellectual basis, philosophical rationalisation or coherent schedule 

underlying or explaining a subject.289 The question that ensues is: Is African feminism a theory? 

In offering an answer to whether African feminism is a theory, I will begin by stating what 

African feminism stands for: First, African feminism is located in the historical and 

contemporary realities of marginalisation, oppression and domination brought about through 

slavery, colonialism, neo-colonialism, racism and globalisation. It places the 

interconnectedness of gender women’s oppression. Second, feminism did not ‘arrive’ Africa 

via western feminism. Africa has one of the oldest civilisations and therefore one of the oldest 

patriarchies and African women must not have lived in these deeply patriarchal societies 

without finding ways and means of resisting patriarchy. 

Third, African feminism questions the validity of African institutions which have no value to 

the society (hence it is a theory that not only look outward, but also look inward). Motherhood, 

as an example has always been a vital base for women in all most African communities (this is 

necessary because African feminism celebrates motherhood), it guarantees women 

companionship devoid of sexual connotation and protection irrespective of husbands, and 

invariably do not expect the companionship of husbands unlike their western sisters. Four, 

African feminism queries writings and compilations of histories which do not include the lives 

of women; where women have been mentioned if it has been in affiliation through fathers, 

husbands and sons; it reiterates the need to address and include the history of ordinary women 

in our communities as well. 
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Five, a significant feature in the lives of African women is the need for self-reliance and 

economic independence. African women in almost all communities that we know have always 

worked; they work within the home and outside the home; thus, they have made and are still 

making significant contributions to economies through the provision of labour and endless 

production. 

Six, African feminism theory has emerged in relation to the experiences of African women, her 

environment and the State. Women’s experiences in liberation struggle provide entry point for 

them into politics and social activism in several countries; this has given rise to critical lessons 

in terms of women’s relationship with the state, women’s citizenship and democratic rights.290 

Seven, African feminism is interconnected with global feminism, which has worked for the 

gains of women at the global level borne out of the experience of women at the grass 

roots.291Eight, African feminism engagement at the international level has enriched the theory 

and practice of international human rights; as a result women issues have moved from the linear 

diagnosis of oppression of sex and gender to a holistic perspective which sees women issues 

from a multi-dimensional framework in the society. 

Theory is the underlying intellectual basis and philosophical rationalisation of a subject matter; 

going by this definition and having stated what African feminism is; it is submitted that African 

feminism is a theory which encompasses the intellectual basis and philosophical rationale that 

undergirds the writings and activism of African women within the continent and on the 

international level; it is also an idea that is expressed in the explanation of women’s position in 

the society. 
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African feminism is therefore predicated on certain principles; According to Nnaemeka292, they 

are: 

1    That feminism needs not be oppositional to men; it is not adversarial politics. 

2 That woman need not neglect her biological role in the quest for equality. 

3 That motherhood is ideal and claimed as strength by African women and seen as special 

manifestation of African feminism. 

4 That the total configuration of the conditions of women should be addressed rather than 

been obsessed with sexual issues. 

5 That certain women’s reproductive rights take priority over others. 

6 That women’s condition in Africa needs to be addressed in the context of the total 

production and reproduction of the society and this scenario involves men and children 

hence there has always been an emphasis on economic fulfilment and independence in 

African feminists thinking. 

7 That the ideology of women has to be cast in the total context of race and class struggles 

which bedevil the continent of Africa today; that is, the total liberation of the total continent. 

African feminist’s principles form a succinct description of the essence of feminism in Africa 

and it is these principles that the thesis will focus on in highlighting the contributions of African 

feminism to the development of international human rights. 

4.3 Key Concepts in Western Feminist Theory 

There are key concepts which emerge from the analysis of western feminism as a theory. These 

key concepts form the basis in which western feminists engage international human rights on 
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issues that border on women. In going through the various schools of western feminism namely: 

liberal, social, radical, cultural, postmodern, lesbian etc, these key concepts runs through the 

perspectives and analyses of women in the society; the key concepts are: patriarchy, 

public/private divide, sexual division of labour; and marriage and motherhood; it is these key 

concepts that African feminism interrogates in its engagement with women issues in 

international human rights and thus bring out the distinct features that have impacted 

international human rights which is the focus of the work. The key concepts are now examined 

seriatim. 

4.3.1 Patriarchy 

According to Beechey, the concept of patriarchy has been used within the women’s movement 

to analyse the principles underlying women’s oppression. The concept is not new, it has a 

history within feminist thought which have been used by feminists  such as Virginia Woolf of 

the Fabian Women’s group and Vera Brittain. It has also been used by anti-Marxist sociologist 

of Max Weber. Politically, feminists of different persuasions have also employed the concept 

of patriarchy in the search for an explanation of feelings of oppression and subordination, and 

in the desire to transform feelings of rebellion into political practice and theory.293 

The concept of patriarchy which has been developed within feminist writings is not a single or 

simple concept, but has a whole variety of different meanings. Patriarchy is used basically to 

refer to male domination and with the power relationships by which men dominate women. 

Radical feminists writers like Kate Millet, focused mainly on the system of male domination 

and female subordination; while Marxist/Socialist Feminists analyse the relationship between 

the subordination of women with the modes of production.294 
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The concept of patriarchy has also been used in other forms, for example, Juliet Mitchell uses 

patriarchy to refer to kinship systems in which men exchange women, and to the symbolic 

power which fathers have within these systems, and the consequences of this power for the 

‘interiorised….psychology of women.295 Eisenstein defines patriarchy as a sexual hierarchy 

which is manifested in the woman’s role as mother, domestic labourer and consumer within the 

family 296 . Radical feminism has been extremely important in developing an analysis of 

women’s oppression which has been influential among other currents of feminist theory (for 

example, revolutionary feminism and Marxism feminism). Kate Millet’s Sexual Politics 

represents one of the first serious theoretical attempts to come to terms with the specific nature 

of women’s oppression within the contemporary women’s movement. For Millet, patriarchy 

refers to a society which is organised according to two principles: 1) that male shall dominate 

female and 2) that older men shall dominate younger men. In analysing the political aspects of 

the relationship between the sexes, with the notion of ‘political’ as it has been used in women’s 

liberation movement, this refers to the power relationships between men and women, and how 

women are subjugated in a society.297 

Shulamith Firestone, in departing from the position of Millet on the basis of women’s 

oppression lies in their reproductive roles, argued that, women’s oppression does lie in women’s 

reproductive capacities in so far these have been controlled by men.298In her essay on ‘The Main 

Enemy’, Christine Delphy argues as follows: 1) the industrial mode of production is the arena 

of capitalism exploitation and 2) the family mode of production, is where the woman provides 

domestic services, also where child rearing occurs, and which some goods are produced for use 
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and exchange. Although this occurs to a decreasing extent as the production of more 

commodities takes place within the capitalist labour process.299 

Patriarchy as an ideology argues that the society is pervasively patriarchal (men hold the power 

and women are secondary), this notion of power shows there is a bias which is based on the 

socially constructed concepts of gender, and it is rooted in historical premises. According to 

Rowbotham, in her article the ‘trouble with patriarchy’ that patriarchy tends to obscure 

individual differences (between individual women and individual circumstances) in favour of 

an embracing theory of sexual relations in which a universal system of patriarchy, and 

patriarchal knowledge, oppressed all women. 300 From the foregoing, it is submitted that: 

Patriarchy is a social system in which the male gender tends to occupy positions of authority, 

control, privilege and wield power over women and children within the family and in the society 

at large. 

4.3.2 The Public/Private Divide 

Horwitz in tracing the history of the public/private distinction argues that it arises from the 

double movement in modern political and legal thought. On one hand, the emergence of the 

nation-state and theories of sovereignty in the sixteenth and seventeenth centuries, ideas of a 

distinctly public realm began to crystallise. On the other hand, in a reaction to the claims of 

Monarchs and later, parliaments to the unrestrained power to make law, and there developed a 

countervailing effort to make out a distinctively private spheres from the encroaching power of 

the state.301It should be noted that the seventeenth century witnessed the elaboration of natural 
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rights theories, whose goal was to set a limit on state power, both over property and religious 

conscience.302 

The evolution of the market as a sole legitimating institution brought the public/private divide 

into the core of legal discourse in the nineteenth century; the goal is to create a clear separation 

between constitutional, criminal, and regulatory law-public law and the law of private 

transactions-torts, contracts, property and commercial law.303 

According to McDowell and Pringle, the distinction between the public and the private 

developed as a response to the industrial capitalism in western societies resulting in the 

exclusion of women from ‘rights’ of citizenship as women were perceived as lesser individuals. 

The prevailing ideology was that men govern the society while women govern the homes. This 

dichotomy resulted in a model of social life that separated the ‘private’ domestic sphere from 

the ‘public’ sphere, reflected in and influenced the nineteenth century social theory and the 

emerging disciplines of the social sciences.  

The importance of the domestic or private and public separation led to women’s restriction to 

the domestic sphere being advanced as a universal explanation for women’s subordination. It 

has been a useful analysis for women who are considered ‘close to nature’, linking their 

restriction to ‘domestic’ activities and to their reproductive roles.304 

Michelle Rosaldo was one of the early theorists who argued that the public/private is a universal 

phenomenon. She argues that, though this opposition will be more or less salient in different 

social and ideological systems, it nevertheless provided a universal framework for 

conceptualising the activities of the sexes. She defined private or domestic activities as those 

                                                            
302 Ibid at p.1424 
303 ibid 
304Linda McDowell and Rosemary Pringle (eds), Defining Women: Social Institutions and Gender Divisions 

(Cambridge: Polity Press with The Open University 1992) p.15 



126 
 

institutions and activities which are organised around mother/child groups, while public 

activities are based on hierarchical structures that see women and children as inferiors.305The 

notion that the public/private as separate spheres, each appropriated to the different sexes, has 

a long and contested history but it has been of importance since the development of industrial 

capitalism and urbanisation in advanced economies, which resulted in the increasing separation 

of men and women’s lives.306 

Iris Young argues ‘that in the attempts of Socialist/Marxist feminists to make Marxism an 

explanatory of gender issue, it often merely add onto the Marxist categories an additional set, 

creating models composed of two systems. Thus, many have tended to think in terms of 

‘production’ and ‘reproduction’, ‘capitalism’ and ‘patriarchy’. The specific oppression of 

women is then accounted for by appealing to the interaction of these basically separated spheres 

of relationships’. She observes that the problem with this type of approach, ‘production’ and 

‘reproduction’ tends to universalise the division of labour peculiar to capitalist society307. 

Feminists have been able to show the interconnectedness between the public and the private, 

for example in ways in which familial and gender relations are part of the organisation of waged 

work. However, it is also important to examine the concept of the public/private divide in ways 

which have been constructed over time and the change it is undergoing.308The public/private 

divide as a tool of analysis is an attempt by the male gender in apportioning roles within the 

family and the society; this concept can be linked to the role of the state and the market, and the 

terms which equality is granted. 
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4.3.3 Sexual Division of Labour 

Feminist sociologists and feminist historians have been active in questioning the meaning of 

work; they argue that in many ways men’s experience have been privileged over women’s, to 

the fact that women have also been denied equal access on equal terms in the world of work, 

and that the definition of work excludes the contribution of women. Historically, home and 

work have not been separate, the separation came as a result of industrial capitalist production 

and they became spatially separated and even now the completion is not complete. Women were 

part of the informal cash economy, which existed with the formal production in factories and 

other specialised work places.309The separation of men’s work and women’s work within the 

labour market and the home evolved historically. As Chris Middleton argues patriarchal forms 

of division of labour long pre-dates industrial capitalism, finding which he suggested will no 

doubt be received as meat and drink by those who believe in the existence of an autonomous 

system of patriarchy and wishes to assert its independence of the mode of production and class 

structure. Middleton rejects the idea that patriarchy is an autonomous structure and emphasises 

the ways in which both gender and class are historically constituted and interrelated in particular 

places at certain times.310 

In the 1970s and 1980s, social feminists broaden the definition of work to include housework, 

sexual and emotional servicing of men, and the caring for children, the elderly and the sick. 

They stress that women’s activities in the home constitute work, albeit financially unrewarded 

and criticised definitions of work based on employment and productivity. In relation to 

production of goods and services for exchange in a market, there must also be consideration of 

reproduction as work; these include the reproduction of children, the reproduction of human 
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beings in the sense of their daily physical and emotional welfare, and the reproduction of 

existing social relations, including class and gender relations.311 

Feminist strategists have analysed the interrelations of family and production in capitalist 

societies. It is clear that inequalities at work are related to inequalities at home. Women’s waged 

work is regarded as pin money; often their paid work is regarded as an extension of what they 

do at home….office wives, service and caring work; but equally obviously, inequality at home 

was linked with women’s employment options.312Christine Delphy in explaining the concept of 

sexual division of labour argues that patriarchy was a separate mode of production which 

promotes the subordination of women.313Heidi Hartmann referred to capitalism and patriarchy 

as ‘dual systems’. She argues that, in the twentieth century, the partnership between patriarchy 

and capitalism entails the interests of both genders being served; women occupy a secondary a 

place in the wage labour market. She notes that this approach marks the step that allows gender 

relations to be treated in a particular manner. The dual system treated capitalism as gender 

neutral. However, this notion clarifies the specific ways in which different relationships interact 

in particular historical and social contexts and circumstances.314 

Sexual division of labour is the concept which allocates different tasks between males and 

females; the sexual division of labour thus form the basis for the cognitive differences between 

men and women. 

4.3.4 Marriage and Motherhood 

In western culture, there has been a distinction between the mind and the body. The body places 

limitations on the self, according to this view, and must therefore be transcended. The 

mind/body dualism which is part of Christian tradition has influenced western thoughts; the 
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body is seen as an opposition to the mind. What is important about this distinction is its 

application to women, thus ‘woman’ has been associated with the body, while ‘men’ has been 

linked with the mind. Woman equated with body therefore becomes an object; she is aligned 

against reason and more at home with emotions.315The view of women being inferior is thought 

to be confined to the attributes that define the feminine; the concept of feminine is also shaped 

by what constitutes masculine. Despite the inferior position allotted to women, cultural 

feminists saw the feminine features as strength and not in its weakness. Cultural feminists 

celebrates ‘womanhood’, they identify the differences between men and women noting 

women’s strengths rather than the weaknesses. Cultural feminists affirm that women are more 

nurturing, caring, loving and responsible to others than men. This capacity for nurturing and 

care dictates the moral terms in which women distinctively, construct social relations316.  

The cultural feminists explanation of women’s difference is centred on connection i.e. women 

are more connected to life than men, because they are primary care-takers of young children. A 

female child develops her sense of identity as ‘continuous’ with her care-taker’s while a young 

boy develop a sense of identity that is distinguished from his care-taker’s.317 

As Nancy Choodrow explains further that: 

This means that girls emerge from this period with a basin of 

‘empathy’ built into their primary definition of self in a way that boys 

do not. Girls come to experience themselves as less differentiated 

than boys, as more continuous with and related to the external object-

world and as differently oriented to their inner object-world as 

well.318 
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Women are therefore capable of a degree of intimacy as well as psychic intimacy with the other 

which exceeds men’s capacity. 

As Gilligan also argues: 

‘The moral imperative….for women is an injunction to care, a 

responsibility to discern and alleviate the ‘real and recognisable 

trouble’ of this world. For men, the moral imperative appears rather 

as an injunction to respect the rights of others and thus to protect 

from interference to the rights to life and self-fulfilment’.319 

While cultural feminists celebrate women and the institution of marriage, radical feminists have 

linked marriage and motherhood as the vehicle for the subordination of women arguing that 

marriage is a form of social control. The social control theme focuses on the cultural approach. 

In these radical feminists writers contend that the idea of motherhood has been foisted on 

women by the society; radical feminists argue that the cultural approach not only hold women 

responsible; but also assume responsibilities for mothering, and also the vast task of mothering. 

Put plainly, radical feminists see women being treated as much the same everywhere and it is 

bad. There is an independent oppression based on sex, and it occurs in time and tides.320 

According to Munoz-Darde, the family is the main cause of moral arbitrary inequality. 

Moreover, it is not inequality which makes everyone better off; and it is not inevitable that we 

should form a family. She asked, ‘would everyone in particular be worse off, and prefer the 

family to be a generalised well run orphanage?321Germaine Greer argues that, Anglo-Saxon 

societies are peculiarly child rejecting, contrasting it with the easy presence of children in social 

gatherings in Mediterranean societies. Motherhood has become a more isolating phenomenon 

in Anglophone west, where women are expected not only to be the primary care giver but also 
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the sole carer. Thus, from the 1950s onward till the 1970s, when mothers returned to work in 

droves, working mothers felt guilty, these factors explain why western women have vociferous 

rejection of the prison of motherhood.322 

Pateman observe that, feminist’s highlight the problems of status of the ‘natural’ sphere of 

family which is supposed to be the norm, yet seen as separate from an irrelevant to the 

unconventional relations of civil society rather than separate from it is the main argument 

against marriage and motherhood in western societies.323 

4.4 African Feminist’s Response to Key Concepts in Western Feminist Theory 

Within international law, feminist scholarship has developed along two different, but 

compatible lines. The first has been the examination and critique of international human rights 

as directed at the needs of men, thereby excluding women from their scope; for example, 

international human rights law is criticised for creating a hierarchy of rights in which civil and 

political rights are treated as fundamental rights as opposed to economic, social and cultural 

rights, which are seen as utopian abstraction, it is pertinent to state that socio-economic rights 

in addressing the needs of women therefore making them utopian abstraction as justification for 

denying women’s equality. 

The second area of feminist scholarship has gone beyond looking solely at human rights, to a 

critical analysis of international legal doctrines and structures generally. In this part, it is an 

engagement with the key concepts in western feminist theory.  

According to Buss: 
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‘Feminist international theorists have endeavoured to apply feminist 

theory to international law to address women’s inequality, but also 

to inform the development of international law’.324 

In essence, feminists seek to encompass a theory and practice of international law that goes 

beyond abstract notions, but one that has relevance to the lives of women in their environment 

and in the lived experience. 

According to Heyns and Stefiszyn, ‘the African continent provides a clear reminder that human 

rights is a dynamic concept and that it cannot be seen in isolation from the context of the 

environment in which it operates’.325 

African feminism is rooted in African cultural heritage, which no doubt springs from a 

worldview anchored on our ontology. African feminism is not exclusionary in terms of 

participation as western feminism appears to be. In its articulation, its language is suffused with 

the language of compromise, collaboration and negotiation; in its practice it invites men as 

partners in social change.326 African feminism is therefore an interpretative framework in which 

African women interrogate western feminism and offer an alternative and holistic perspective 

to issues concerning women nationally and internationally. 

Mama has argued that: 

The emergence of African feminism has not only queried the 

assumptions and writings about African women; it has also expanded 

the epistemology in feminism and influenced an alternative 

perspective to the ‘woman question’ in international discourse.327 
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The concept of international human rights has a long history, the history stems from landmark 

writings in European modernity comprising of scientific, religious and political revolutions. 

International human rights encompass not only European views but also African as well as 

Islamic, Social and Political ideas.328 

The concept of international human rights has been applied universally to all cultures, though 

this has often created a spate of disagreements; western feminism in diagnosing women 

problems in the application of international human rights have based the diagnosis solely on its 

own experience which it assumed has a global application; in addressing the challenges women 

folk face in the implementation of international human rights, western liberal feminism theory 

argues that women’s subjugation and oppression fall under four main headings namely: 

Patriarchy, Public/Private Dichotomy, Sexual Division of Labour and Marriage and 

Motherhood. 

The primary question here is: how has African feminism approach women issues in 

international human rights? African feminist’s theorists have argued that while it may be true 

that western society can relate to notions of patriarchy, public/private divide, and sexual division 

of labour, marriage and motherhood in diagnosing the obstacles women face in that society. 

This assertion (s) cannot be applied to Africa wholesale, this is because there is definitely a 

whole world of difference between the two societies; I now turn to the African feminist’s 

perspectives. 

4.4.1 Patriarchy 

According to Bryson, western women’s liberation from the late 1960s produced a challenge to 

accepted values and lifestyles that often seem extreme and shocking;329extreme and shocking 
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because it goes against the established norms of the society, which place premium on marriage 

and family; as the name suggests, radical feminism claim to go to the root of women oppression, 

and it proclaimed a theory of, by and for women; such as which comprises existing political 

perspectives and agenda, it saw the oppression of women as the most fundamental and universal 

form of domination, and its aim was to understand and end this, here, ‘patriarchy’ was the key 

term. Women as a group had interests opposed to men; these interests unite them in common 

sisterhood that transcends class or ‘race’ and meant that women struggle together to achieve 

their liberation.330 

Western radical feminists insist that male power was not confined to the public world of politics 

and paid employment; but that it extended into private life. This meant that traditional concepts 

of power and politics were challenged and extended to such ‘personal’ areas as the family and 

sexuality, both of which were seen as instruments of patriarchal domination. 

Bryson argues that, the term ‘patriarchy’ was not entirely new to political theory. It was derived 

from the Greek word ‘patriarchies’ meaning ‘head of a tribe’ it was central to the seventeenth 

century debates over the extent of monarchical power. Supporters of patriarchy claimed the 

power of the King over his people was the same as a Father over his family, and that both were 

sanctioned by God.331 

Patriarchy, however assumed a new meaning with the writings of Millet, in which she argues 

that: 

In all societies, the relationship between the sexes had been on power 

and that they are therefore political. This power takes the form of 

male domination over women in all areas of life; sexual domination 

is universal, so ubiquitous and so complete that it appears ‘natural’ 

and hence becomes invisible, so that it is the most pervasive of 
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ideology of our culture and provides its most fundamental 

concept’.332 

She argues further that: 

Patriarchal power of men over women is basic to functioning of all 

societies and it extends beyond formal institutions of power. It 

overrides class and ‘race’ divisions; for economic dependency means 

that women’s class and identity is ‘tangential’ vicarious and 

temporary matter. While sexism may be more endemic in our society 

than racism, patriarchy is maintained by a process of conditioning 

which starts with childhood socialisation within the family and is 

reinforced by education and religion to the extent that its values are 

internalised by women and men.333 

Millet’s analysis in my view reflects western feminist perspective to society; while, this analysis 

may be correct in explaining gender roles in western society. However, this perspective cannot 

be said to apply to non-western societies (sub-Sahara Africa in this context) where there are a 

lot of matrilineal societies334this is not to deny entirely the appearance or practice of patriarchy 

in sub-Sahara; however, the point being made is the universal application of patriarchy to 

explain male power or male rule in all societies especially as it relates to sub-Sahara Africa. 

Ekejiuba in offering a good explanation of African societies states that: 

In many societies in Africa, authority is dispersed in consaguinally-

based manner, multi-generationally based households in which the 

spheres of control for a variety of individuals, fathers, mothers, 

siblings and wives are delineated. The fact that women hold positions 

of authority within the household does not necessarily suggest male 

absence or the pathologies associated with female headed 

households in the west335. 

An understanding of the observation given by Ekejiuba shows that patriarchy as understood by 

western feminists does not have its correlation in sub-Sahara societies where power is often 
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shared. In African family system, power does not reside in the male only whether as a father or 

as an older person; power is often distributed which means there is no monopoly of power with 

the male gender as argued in western feminist perspective of society. 

The concept of patriarchy as the root cause of women subjugation and gender inequality in the 

society stems from western feminists especially of the radical school whose view of women 

oppression rests on patriarchy. The concept of patriarchy as enunciated by western radical 

feminists is inadequate to ‘diagnose’ and ‘treat’ African women’s problems either locally or 

internationally; this is because the foundation of the concept lies in the cultural experience of 

women in western societies which invariably does not tally with the cultural experience of 

societies in sub-Sahara Africa. 

According to Awe, 

Many of our assumptions about the universality of female interests 

and objectives are questionable; apart from the distinctions of class, 

occupation and environment etc. the positions of women differ 

significantly from Third World Countries (in this instance sub-

Sahara Africa) to developed countries. The problems of women 

therefore have to be examined within many contexts and with 

awareness of differences.336 

African feminism agrees that sex has a role to play in women’s oppression. However, it argues 

that freedom from oppression is not based solely on sex; but that there are other factors such as: 

politics, economics, social and cultural manifestations of racial, cultural, sexual and class 

biases; in other words, oppression of women come from various spheres of human life and not 

necessarily sex. The point of departure of African feminism from western feminists especially 

of the radical school lies in the idea of women as victims in addressing women issues in 

international human rights. African feminism is aware of the inequality between the sexes; it 
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however fail to agree that African women are victims; rather, African feminism (sub-Sahara 

African women) views their position as partners with men in a world diametrically unequal.337 

Mikell best sums up African feminism in the following words: 

African variant of feminism grows out of a history of female 

integration within a large corporate and agrarian based society with 

strong cultural heritages that have experienced traumatic 

colonisation by the west; until recently, the reference points for 

western feminists and African women activists have been totally 

different because western women were emphasising individual 

autonomy while African women were emphasising culturally linked 

forms of participation.338 

African society cannot be described as ‘patriarchal’ in the conventional sense of the word, 

especially in relation to western societies where the state apparatus is male; while patriarchy 

exist in all societies in one form or the other. African feminist’s approach to patriarchy differs 

in that patriarchy is not a simplistic paradigm of women against men. Sub-Saharan Africa 

complex kinship structures and daily living through gender, sex, male and female relational 

experiences reveal that patriarchy takes different and complex forms in different societies. 

I find support for this position in Steady’s observation, wherein she argues that: 

African pattern of feminism can be seen as having developed within 

a context that views human life from the total, rather than the 

dichotomous and exclusive preserve. For women, male is not the 

‘other’ but part of the human same. Each gender constitutes the 

critical half that makes the whole. Neither sex is complete in itself to 

constitute a unit by itself. Each has needs and a complement, despite 

the possession of unique features of its own.339 

The theory of patriarchy cannot be uncritically applied to sub-Sahara Africa as the elements of 

patriarchy as it applies in the west do not have the same corollary.  
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4.4.1.2 Public/Private Divide 

Western thought has long been characterised by an ideological divide between the public and 

private. The public is the exclusive preserve of the male, here lays his domain; while the female 

folk occupy the private sphere. This structure of the patriarchal society affects society’s 

assumptions, attitudes and practices. The concept of patriarchy forms the basis and analysis of 

feminist scholars. This has been prominent in the last two centuries; the basic concept is the 

division of life into opposing spheres of public and private activities, and public and private 

responsibilities. This phenomenon is built on gender hierarchy in which men tend to prevail 

over women in public spheres of work and politics, consequently giving men power in the 

private sphere of home and family.340 

Olsen also notes that: ‘the public/private divide can be used to describe various interrelated 

phenomenon which must be considered together in order to gain a full understanding of their 

relevance to women’s oppression’. 341 Boyd argues further that, there are distinctions to 

public/private divide; first, there is the distinction between state regulation and private 

economic activity; second, a distinction is drawn between the market and family. The market 

or work place is viewed as the public in contrast to the private sphere of family. It is believed 

that this distinction lay the foundation of unremunerated nature of labour performed in the home 

by women in comparison to men at the market place; third, a distinction is drawn between the 

state regulation and family relations, with the family being viewed as a ‘haven in a heartless 

world’.342 

Western radical feminists view this distinction as a key concept in the oppression of women in 

the society. Initially, this theory was limited to western societies. However, feminists in 
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international law and by extension international human rights imported the concept to cover all 

situations for all women. As Cossman and Kapur notes, the western discourse that theorises 

third world women’s subjugation carries the danger of reinforcing western ‘positional 

superiority’ that is, the colonialist idea of the superiority of the west over the east, and in turn 

superiority of the conditions of western women over eastern women.343 

The observation made by Cossman and Kapur can be applied to sub-Sahara Africa, because 

both the colonialists and western feminists writers tend to present western culture as superior to 

which African culture should emulate. Western feminist discourse on women centre on western 

experience and is often translated to sub-Saharan Africa as the standard. African feminists in 

assessing the theory of public/private divide have queried its application to cultures outside 

western hemisphere and with particular reference to Africa. 

As Okome argues that: 

‘Feminist contention that gender is socially constructed means the 

recognition of multiple fabrications which translates that the 

public/private divide cannot be essentialist and its differences will 

differ in variation in time and space’.344 

Okome’s interrogation of the public/private divide shows a theory which is imbued with 

contradictions; the contradictions showed the inadequacy of the theory that has been given a 

universal application in the explanation of women’s oppression and subjugation, it is the 

limitation of a theory that is applied to non-western societies that African feminist’s writers 

contend with. 

It should be noted that in many African societies, women’s spheres and men’s spheres have 

been traditionally separate. However, the perimeters of the respective spheres do not remain 

constant, but vary according to ethnic group, geographical setting, social class, and historical 
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era. Women frequently act within their spheres, either through voluntary associations or through 

institutions parallel to men; this traditional set up in African societies marks a departure from 

western societies.345 

According to Oyewumi, 

‘The public/private theory has been uncritically applied to Africa 

despite the fact that various researchers have noted that in Africa, the 

gender division of labour does not organise itself along the 

public/private divide. As a matter of fact, the reduction of gender 

relations to the economics of women’s lack of access to land, labour, 

men and jobs is a function of the application of public/private 

concept to the economic monism of the west. The public/private 

conceptualisation lacks any clear definition; it is shifted at will, 

chasing women about defining women’s sphere, where ever it is 

deemed to exist as private’.346 

 

Jackson et al asserts that: 

‘Feminist theory seeks to analyse the conditions which shape 

women’s lives and explore cultural understandings of what it means 

to be a woman. Feminists have refused to accept the inequalities 

between women and men are natural and inevitable and insist that 

they should be questioned. Thinking as a feminist involves 

challenging much of what has been counted as knowledge, because 

we have historically lived in male dominated societies, women have 

more often been the objects of knowledge than the producers of it. 

As a result, much of what has been passed as objective knowledge of 

the world has been produced by men, framed by particular location 

in society as men’.347 

This definition of feminism by Jackson et al, in my view reflects its western leaning. However, 

I tend to agree with the part of the definition which states that ‘feminism as a theory shape and 

explore cultural understandings of what is meant to be a woman’, which in my view properly 
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contextualises and tallies with African feminism’s perspective. It should be noted that, many 

literatures from western feminists have shown that what it means to be a woman border on 

negativity. African feminism though supports the notion that there is inequality in the society; 

however, fail to hold the male gender solely responsible for the inequality in the society. Rather 

it views women as partners with men in a world diametrically unequal; it does not also see 

women’s position has been negative but rather it is empowering.348 

It seems to me that the idea that only men have been knowledge producers in the world as stated 

in the definition offered by Jackson et al is also a reflection of western society. In Africa, prior 

to the advent of western education, both men and women were producers of knowledge as both 

genders function as griots in the society.349 A Griot or Griotteis is a West African historian, 

story teller, praise singer, poet and/or musician. The griot or griotte is a repository of oral 

tradition and also seen as a societal leader due to his/her traditional position as an adviser to the 

royal personages. Griots and Griottes live in many parts of West Africa and are at present among 

the Mande people, Fulanis, Hausas, Wolofs, Serers, Mossi, Dagomba and Mauritanian 

Arabs.350It should be noted that, African griots play a major part in the history of spoken art 

forms and the oral traditions of poetry, a tradition that has a much longer and more widespread 

history than that of the written word.351 

Therefore, African feminist’s critique of public/private divide lies in gender as socially 

constructed; moreover the gender division of labour does not organise itself according to 

public/private divide. Men and women in African societies have spheres of autonomy in 

economic, social and political terms ensured by checks and balances. The many assumptions of 
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universal female interests and objectives are questionable; besides the distinctions of class, 

occupation and environment etc. the position of women differs in sub-Sahara Africa to western 

nations; the problems of women should therefore be examined within many contexts and with 

the awareness of the differences. 

It is submitted that, women’s experience is not only based on sex/gender (as women) other 

factors such as race, class, status and the environment contribute to the making of a woman. It 

is always necessary to examine theories generated from one part of the world to another part 

carefully to see whether it applies to those other parts of the world rather than assume the 

universality of such theories. 

4.4.1.3 Sexual Division of Labour 

The division between production-paid work or ‘economic activity’ and reproduction, bearing 

and care of children plus the general management of the household is the basis of what is known 

as sexual division of labour.352 

McDowell and Pringle have observed that: 

Feminist’s interested in work have been concerned with what they 

refer to as sexual division of labour, the allocation of tasks based on 

sex. Sexual division of labour cannot be solely understood in purely 

economic terms; it also has sexual and symbolic dimension. Second 

wave feminism broadened the definition of work to include 

housework; they argue that sexual and emotional servicing of men, 

caring for the children, and the elderly and the sick constitute work 

that must be remunerated. Feminist’s strategies attempt to analyse 

the interrelationships of the family and production in capitalist’s 

societies. It was clear that inequalities at work were related to 

inequality at home.353 
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The western feminist’s  socialist’s analysis of women’s oppression and subjugation in the 

society is seen from the prism of intersection between women’s labour in the work place and 

their home based care giving; it also recognises that women’s oppression and subjugation is 

based not only on gender but also on issues of class. The socialist framework looks critically at 

the fact that women’s reproductive and mothering work are simply means of producing 

labourers for the capitalist’s world. Marxist theory provides the basis upon which socialist 

feminism is construed. Under Marxism, the primary form of oppression is identified as 

capitalism, which is seen as creating a division between productive work that takes place in the 

market place and reproductive work that takes place in the home. Capitalism is at the root of 

the public/private divide.354 

Socialist’s feminists argue that the focal point of women’s economic activities is provided by 

their special role in the production of the labour force. It argued that, this role is at the root of 

subordination of women in different societies. Women’s participation in production, the nature 

of work, and the division of labour between the sexes is then viewed as a result of women’s 

reproductive activities as conditioned by nature of the productive process, and by the 

requirements of a given process of growth and accumulation.355 

This analysis of women and work stems from a western perspective on the role (s) of women 

and work in the society. To offer this perspective as the explanation for global women’s 

oppression especially sub-Sahara Africa is certainly misleading; in the sense that the question 

that should be considered or asked is: whether this western model applies in all societies? 

According to Steady,  

‘Traditionally, in Africa both male and female labour was necessary 

in food production. Communal ownership of the means of production 
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assures the woman of a certain degree of control over her labour and 

some decision making power relative to her labour input’.356 

Hafkin and Bay also argues that,  

Women typically develop economic skills well before marriage, 

though husband or father may provide trade capital. African women 

have varying degrees of economic independence despite social 

orders that place them under the care of husband or father. Wives and 

husbands usually have separate income with clearly defined 

obligations to their children, spouse and spouse lineage. Married 

women could acquire and own property of their own which is 

separate from their husbands. The economic independence of women 

is less a privilege than a necessity. Women take the responsibility for 

their economic well-being in the sense of western men’s traditional 

acceptance of ‘natural’ economic responsibilities for themselves and 

their families.357 

African women will certainly not fit in into the blanket theory of sexual division of labour as it 

is common in many African societies to find both men and women plying the same trade without 

any distinction of sex or gender; for example, among the Kalabaris of Nigeria, both sex engage 

in commercial activities of fishing and trade; among the Yorubas also of Nigeria both women 

and men engage in the same trade such as selling meat, foodstuff, textile materials and 

household utensils. One notable feature of the economic activities is the institution of 

apprenticeship in which young men and women understudy older men and women in the trade 

they intend to engage in.358 

The premium African women place on economic independence is reflected in the several 

women agitations against the colonial state, as some of the policies such as personal tax, control 

of essential commodities and price control are economic in nature. Thus, the African women 

resistance stems from the background of economic independence and autonomy which the 
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colonial policy tried to tamper with. The colonial policy negates the pivotal role played by 

women in traditional African economy and African’s self-reliant ideology. 

Women’s economic independence remains a much cherished and crucial component of female 

heritage, contributing to, and participating in the day-to-day management of family and 

community.359 Sudarkasa while offering a succinct explanation on the sexual division of labour 

when examining the African women on the West Coast of Africa argues that: 

In most societies it was usual for female and males to engage in 

activities such as farming, trading, craft production and food 

processing which involve them in the society’s ‘wider economy’. 

The general point here is that the important economic roles of women 

in traditional Africa were part and parcel of the overall domestic role 

of wife, mother, sister, and daughter around which lives of most 

females are ordered. At the same time, through their economic roles, 

women played an important part transgressing the boundaries of a 

public/private sphere.360 

From the foregoing, ‘sexual division of labour’ as a tool of analysis in explaining African 

women’s subjugation and oppression is misapplied, as the participation of African women in 

the economic sphere alongside of their male counterparts question the validity of the theory as 

it applies to African women. 

As Taiwo also argue: 

Every society would have had some of variant sexual division of 

labour. The sexual division of labour may or may not be based on 

super-ordination and subordination. Many African societies have 

had variants of sexual division of labour; any judgement on the 

peculiar character of a given labour can only come at the conclusion 

of the analysis. For some sexual division of labour is prima facie 

oppressive; this reasoning is based on the public/private divide.361 
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It should be noted that while some African societies may practice ‘sexual division of labour’ 

this form of ‘sexual division of labour’ is devoid of subordination or super-ordination. This is 

because sub-Sahara Africa is maintained on the traditional autonomy in the performance of 

gender roles as a result there are several points of departure in terms of western feminists’ 

interpretation of women’s subjugation and oppression. African women I submit are co-

producers of wealth in their respective communities; the economic participation is not a means 

of escape from the home/private sphere rather works and labour is integral part of African 

women’s existence, and is a measure of dignity in sub-Sahara Africa. Further, western feminists 

analysis of work is traced to the separation of the world of work from the world of home and 

viewed in purely economic terms. I argue that in traditional Africa, the economic activity was 

not directed at accumulation of wealth but the sustenance of the society. In this context, there 

was little distinction between the work that was productive and the work that is consumptive. 

4.4.1.4 Marriage and Motherhood 

The starting point for understanding motherhood is to investigate how it is constructed, that is, 

how in any society motherhood is defined by belief systems and visual images. This reveals 

how idea about motherhood are reflected in and shaped by social process.362 

In this part, in interrogating marriage and motherhood from the African feminist’s perspective, 

I begin the analysis by examining first the arguments of western radical feminists on marriage 

and motherhood. Thereafter, I made recourse to African feminist’s perspective in order to 

highlight the salient differences between the two schools of feminism. 

According to Jenkins:  

Motherhood is a central part of many women’s lives. As an 

institution with significant and powerful symbolic culture, 

motherhood has an impact on all women independent of the 
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individual choice whether to be a mother or not. The impact comes 

from the durability and tenacity of assumptions made by an 

individual woman that are forged in the context of the cultural and 

social forces that define the ‘essential’ and ‘idolised’ woman. 

Motherhood is often socially constructed identity. Ultimately, 

however, what being a mother means will depend on a number of 

factors: socialisation, the condition under which the woman become 

pregnant and give birth to a child; the social and cultural context of 

child rearing, the belief and expectations that women hold about 

motherhood and the intersection of race, socio-economics, status, 

age, sexual orientation and culture on these beliefs and 

expectation.363 

Jenkins statement on motherhood reflects a particular experience, cultural leaning, and 

understanding which has its root in black feminism (although there is not much difference 

between this view and African feminism in some areas). Her arguments also reflect an 

amalgamation of western radical feminist’s views that motherhood is foisted on women by 

society; because of this assumption western radical feminists query the whole institution of 

marriage and motherhood. 

Delphy also argue that; 

‘The family is indeed the central part of society’s power structure as 

it sustains the patriarchal power in the ‘public’ world and itself is a 

source of women oppression. Far, from being a ‘natural’ 

arrangement or individual choice based on mutual love and respect 

in which the emotional, sexual and domestic needs of adult partners 

are met and children cared for, it is a social institution in which 

women’s labour is exploited, male sexual power may be violently 

expressed and oppressive gender identities and modes of behaviour 

are learned’.364 

Delphy sees the family as a tool of women’s oppression. She leans on the theory of patriarchy 

to support her position and query both sociological and psychological expressions of love, and 

to her marriage is a form of exploitation in which the labour of women is exploited. Munoz-
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Darde on the institution of marriage argues that, ‘the family is the main cause of morally 

arbitrary inequality’.365 Her article was a response to John Rawls earlier article with the same 

title but written from a justice point of view. The thrust of Munoz-Darde’s arguments is summed 

up as follows: 

First, justice requires us not to be concerned with family welfare or autonomy, but with each 

family member’s demand for respect and well-being. Second, the deprivations or suffering of 

the worst type are often compensated for by the total well-being; so whether or not a great many 

individuals are better off because of the existence of family would be one institution of a just 

society. What matters is whether the existence of family ensures that the least advantaged 

members of society are better off than they are with its abolition. 

Munoz-Darde, in her article is making a case for the abolition of the family; she argues that the 

family as a unit does not cater for the needs of individuals because the institution is not a just 

one. Pateman also argue that feminist’s insights highlight the problem of the status of the 

‘natural’ sphere of the family, which is presupposed by yet as seen as separate from domestic 

life which is the heart of civil society rather than separate from it.366 

Delphy, Munoz-Darde and Pateman represent the core of western radical feminists thinking on 

Women, Marriage and Motherhood; the arguments put forward by the trio fall within the social 

constructionist’s perspective to the ‘woman question’. The social constructionist approach 

argues that: 

Women create gender through their daily practices of doing 

housework, making meals, cleaning the house and otherwise caring 

for the family. Being a woman or man is not naturally constructed or 
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inevitable outgrowth of biological features, but an achievement of 

situated conduct and especially that involving work at home.367 

The social constructionists’ approach focuses on ‘duties’ of women in a marriage arrangement 

which to them signifies how women are oppressed; this stance buttresses the fact that how one 

perceive of marriage determines how women relate to the roles allotted to them and how such 

roles are construed within the social arrangement where they live in. 

Delphy, Munoz-Darde and Pateman’s analysis on ‘family’ which is incidental to ‘marriage’ and 

‘motherhood’ as a social institution do not link their arguments with human rights. The trio are 

only concerned mainly with the role and position of women in the society by examining 

patriarchy and its attendant hold on both women and family life. However, Rao, Mackinnon 

and Choodrow linked marriage with human rights by examining certain articles in international 

human rights instruments. 

Rao, in examining the wordings of Article 16 of the Universal Declaration of Human Rights 

argues that the emphasis on family was reiterated in subsequent instruments; for example, 

Article 23 (1) of the International Covenant on Civil and Political Rights where the words 

‘natural’ and ‘fundamental’ were used; also Article 10 (1) of the International Covenant on 

Economic, Social and Cultural Rights; she argues that the particular definitions influenced 

virtually every single reference to the family in all important international human rights 

declarations and documents (e.g. maternity, child rearing, children born out of wedlock, 

marriage and divorce). She argues further, that the former recognition of the state’s role and 

formal demand for the development of state power in maintaining family unit is nothing short 
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of extraordinary given the fact that the person is primarily identified with the family, the woman 

is not conceptually central to human rights documents and discourse.368 

In Mackinnon’s analysis on women’s rights, she argues that: 

Women are violated in many ways that men are violated; but women 

are also violated in ways that men are not, or that are exceptional for 

men. Many of the sex specific violations are sexual and 

reproductive.369 

Mackinnon’s article was however on rape, a major concern of western radical feminists. Her 

position in the article depicts western radical feminist’s leanings on the female gender as always 

subject to male oppression because of their sex and gender. To her, ‘Human rights are a creation 

of women out of attachment to a principle of humanity, one defined against our context and our 

experiences’. 

Mackinnon view women’s human rights as an afterthought by men and not necessarily for 

women’s good but only to pacify women or make them ‘belong’. 

As Choodrow also argues that, 

The source of gender inequality in society is the gendered identity 

and different ‘relational capacities’ of children produced in 

heterosexual nuclear families in which women mother. She observed 

that the masculine identity depends on the opposition to and 

superiority over the feminine the misogyny in men is then reflected 

in a social order that oppresses women.370 

Choodrow’s arguments against marriage stems from a reductionist approach in which the 

characteristics of the social order derive from those individuals who live within its constraints. 

The implication of the argument is that the operating index remains at the individual level. 
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Reductionist approach when applied in feminist research focus on biological determinism as 

the causal link in terms of relations between men and women.371 In analysing the arguments put 

forward by the trio of Rao, Mackinnonand Choodrow which depicts the concept and nature of 

marriage rooted in western European tradition and model under the nuclear family pattern; in 

transposing this model to non-western societies and as a yardstick for women’s oppression in 

marriage seems to me to be misplaced; for this assumption of marriage does not readily have 

support in Africa.  

Marriage in Africa before the advent of colonialism was arranged by the families of the parties 

to it (and in some parts it is still been arranged by families); African marriage tended to be 

polygamous, because the society was and is still exogenous and patrilocal; so that a girl left her 

natal village to marry another system of reciprocal ties that existed to deal with the locations 

and to ensure a simulated lineage structure.372 

It should be noted that the influence of Christianity has reduced the polygamous nature of 

African marriage system; nevertheless, the exogenous nature of the society has a place in the 

family life of the couples within a marriage. I find support for this position in Paul Kyalo’s 

analysis of the African marriage system, wherein, he argues that: 

There are three defining aspects of African marriage. First, marriage 

is a transfer of legal rights to a woman from her kin to her husband. 

Second, marriage modifies and to some extent ruptures the relations 

between the bride and her immediate kin. Third, marriage is an 

affiliance, an agreement or contract between two families or groups 

of kin, because African societies see marriage not only as a 

relationship between two individuals, but a structural link between 

groups. As a result of the connectedness of African marriages to the 

                                                            
371 C. Fehr, ‘Feminism and Science: Mechanism without Reductionism’ NWSA Journal Vol.16 No.1 (Re) 

Gendering Science Fields (Spring 2004) pp.136-156 
372M. Onokah, Family Law, Spectrum Law Series (Ibadan: Spectrum Books 2003) p.15 



152 
 

community which is not in any way the affair of the individual and 

the marrying parties alone.373 

Marriage in Africa is not just a contract between two people (the man and the woman) as stated 

by Lord Penzeance in Hyde v. Hyde374. Marriage in Africa involves families, kin and groups. 

It is on this basis that analysis of women’s oppression premised on nuclear family is misapplied 

to women problems in Africa. Though, many Africans are opting for the nuclear form of 

marriage but the exogenous nature of the African society still hold. 

Ayisi writing along the same line as Kyalo argues that: 

‘African marriage system confers status and dignity. He noted that it 

confers rights on the wife and corresponding duties on the husbands 

and vice-versa. The various rights a man acquires after he has 

performed all the necessary customs, can be divided into two classes; 

they are first, rights in ‘uxorem’ meaning rights in genetricism which 

are the rights of a woman as a mother. Second, within African 

marriage system adequate property value is attached to justify a 

proper marriage that will be fruitful and long lasting.375 

Kyalo and Ayisi offered succinct explanations on the basics of African Marriage System which 

are family oriented, property valued with a premium on reproduction.376 

In examining the arguments on marriage and motherhood as espoused by western radical 

feminist’s which expresses strong reservations on the two institutions and views marriage and 

motherhood as impediments to human rights and women’s rights, it’s major flaw lies in the 

application of western theories and concepts to non-western societies, including sub-Sahara 

Africa as both societies differ in their social make ups. 

According to Akande, 
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‘In Africa, and perhaps a great part of the third world, certain issues 

are more critical than others. Some of the critical issues relate to the 

role in the family, including maintenance, custody, divorce, 

succession and inheritance’.377 

In the same vein, Oyewumi has argued that: 

Motherhood occupies a special place in African cultures and 

societies; regardless of whether a particular African society displays 

a patrilineal or matrilineal kinship system. Mothers are the essential 

building block of social relationships, identities and indeed society; 

because mothers symbolise familial ties, unconditional love and 

loyalty, motherhood is invoked even in extra familial situations that 

calls upon these values. For example, in the Ogboni a traditional 

political organisation which formed part of the hierarchy of 

governance in some Yoruba politics, members refer to each other as 

‘omoya’ meaning ‘mother’s child---emphasising the fraternity and 

sorroral bonds derive from mother and the institution of 

motherhood’.378 

Oyewumi notes further, that motherhood is a lifelong commitment; one remains a child to the 

mother regardless of one’s age. The Yorubas believe that one needs a mother throughout one’s 

life span, and especially during rites of passage such as marriage and the birth of one’s children. 

Until the influence of modernisation and Christianity, an expectant mother will always have her 

mother in attendance at the birth of her first child. Even today, the first prayer Yorubas utter at 

the greeting of a new born baby is ‘ekuewuomo’, meaning thanking God not only for birth of 

the new born, but also for the survival of both mother and child at the dangers of childbirth.379 

Okome is of the opinion that the importance attached to motherhood in African societies and 

communities might be oppressive to scholars outside the region, because of the requirement that 

all women ought to be mothers. She however argues in favour of motherhood as an ideal 

concept. To her, there are powers, privileges and entitlements that motherhood gives a woman. 
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The Yorubas often say ‘Iyaniwura, Baba nidigi’ meaning mother is a gold and father is a mirror. 

Mother as gold is strong, valuable, true and central to a child’s existence; before the advent of 

modern society, a mother while giving birth is often in the kneeling position….‘ikunleabiyamo. 

This picture confers privileges on a mother. Ideally mothers ought to be respected, heeded to, 

and are able to ask their offspring to transcend the limits of doing just enough. In African 

societies, mothers is to be respected, the very act of carrying a child for nine months in the 

womb, thereafter nurturing the infant not only for survival but also for moral development and 

the development of a social conscience, confers status, honour and privilege on a mother.380 

Akande, Oyewumi and Okome view the institution of marriage and motherhood from different 

but positive perspectives. For Akande, the issue of family takes centre stage in the life of an 

average African; to Oyewumi, motherhood is adored and encouraged; to Okome the attributes 

of motherhood was the focus of her thesis. It seems to me that what is apparent from all the 

arguments is that marriage and motherhood should be understood from the cultural perspective 

of a society and its women folk (in this wise Africa and African women’s inclinations). Bakare 

Yusuf departs from the positive inclinations expressed by Akande Oyewumi and Okome on 

motherhood, to her ‘an obvious problem with dual sex-role system is its privileging of 

motherhood as the paradigmatic self-identity of African women. Here, these theorists assume 

that the potential for reproduction becomes the ‘natural’ basis for particular social realities and 

institutional frameworks’.381 While her arguments may sound convincing on face value, it 

seems to me that there is a bit of misconception in her interpretation of Oyewumi’s thesis this 

is because African culture places premium on procreation which she cannot deny, further, in 
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many African societies barreness is abhorred382 hence women go to very length to have a child 

(as the Yorubas will say, olomo kan, o kuro ni egbe agan) i.e. a woman with a child is no longer 

among the barren lot; this will explain why barren women adopt or foster children in many 

African societies. 

This thesis supports cultural relativism as a theory in international human rights in the 

interpretation of women’s human rights, and thus argues for African idea of marriage and 

motherhood as enunciated by Akande, Oyewumi and Okome. It should be noted that though a 

woman derives social status from the society in her function of wife and mother; as she is the 

primary custodian of the cherished values of her society; the foundation of the home rests on 

her and her ability or deficiency to impact the home positively or negatively invariably. 

The importance attached to motherhood in African societies and the third world has elicited 

reactions from scholars; for instance, Ratner has queried the stereotypical view of motherhood, 

its importance and the fact that it comes to women naturally. She argues that, there is no 

biological basis in fact. But the acceptance of this view by society does have influence on 

women’s feelings and attitudes. Many cultures regard motherhood as a major fulfilment and 

satisfaction, and disprove of negative behaviour towards children and child rearing.383 

Ratner arguments against motherhood as a natural progression for women are centred on role 

and identity of women. She views the position of women as being subordinated in the love 

relationship in which they are enmeshed.  

The answer to this position lies in an understanding of what it entails to be a woman, and the 

role women play in a society. I will argue that how one views the relationship between male 

                                                            
382 A. Olufemi, ‘The Place of the Woman in the African Novel: A Study of Akachi Adimora Ezeigbo’s House of 

Symbols’ Arts and Design Studies Vol.33, 2015 http://www.iite.org accessed  18 February 2016 
383R. Ratner, Bearing Life: Women’s Writings and Childlessness (New York: Feminist Press at the City University 

of New York 2001) pp.1-2 

http://www.iite.org/


156 
 

and female is very important; if one looks at women as rivals to men, then one invariably enter 

a complex field of conflicts and tensions. A woman’s or a man’s world view depends on a 

number of factors, such as culture, environment and ideology. Western radical feminist’s 

discourse on marriage and motherhood reduced the two institutions to a gender category. A 

mother is seen first and foremost as a woman that is subjugated and oppressed and invariably 

placed in a disadvantaged position within the family. Women are thus portrayed as having no 

agency. 

This research departs from the depictions of western radical feminist’s on marriage and 

motherhood and its application of its theories to Africa. The thesis position is that women do 

have an identity as a member of the human race, whether or not, they are married or necessarily 

mothers or both. After all, not all women marry or have children in Africa, though the society 

celebrates marriage and motherhood. However, despite the importance attached to motherhood 

in sub-Sahara Africa, those who do neither of these are no less women because they do not. 

This is because in many cases, these women tend to find roles within the society which 

accommodate them such as foster mothers to children of relatives or those whose mothers are 

incapable of taking care of them.384 

Oyewumi has argued that the ‘gendering of the institution of marriage has led to its 

patriarchalisation, which in turn privileges males in the reproductive process; it is this basis of 

analyses and approaches by western radical feminist’s that gives room for women being 

portrayed as powerless who lack agency. 

The thesis thus argue that in African feminist’s perspective, ‘the powerlessness and lack of 

agency’ attributed to women becomes very troubling, because in Africa, the mother is seen in 

the garb of a god not only to the infant but recognised as such by the society; this is based on 
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the traditional autonomy in the performance of sex roles. As a result of this, there are several 

points of departure in terms of western radical feminist’s interpretation of women’s 

subordination and African feminist’s perspective. 

4.5 The Similarities and Divergence in Western and African Feminism 

African feminism shares certain features that mark their differences from western feminisms. 

In similarity, both movements are championed by women. However, while western feminism 

advocacy is hinged on the female gender, African feminism takes as its constituent the whole 

race which includes men and children. 

The point of departure of African feminism from western feminism lies in the idea of women 

as victims in addressing women issues in international human rights. Western feminism analysis 

of women’s problems through patriarchy, public/private divide, and sexual division of labour, 

marriage and motherhood, sees women as victims that need to be rescued.385 

African feminism tend to agree that there is inequality between the sexes; it however fails to 

see African women as victims; rather, sub-Sahara African women view their position as partners 

with men in a world that is diametrically unequal, and which gives room for domination of one 

sex over the other.386African feminism is not as exclusionary, in terms of articulation; its 

language is suffused with the language of compromise, collaboration and negotiation. In its 

practice, it invites men as partners in social change.387 

Motherhood and maternal politics are not peripheral to African feminism. On the contrary they 

have fuelled activism in many African contexts; this departs from western feminism which sees 

motherhood as impediment to equality in the society.388African feminism is proactive, marks 
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its specificities, and map priorities that often go beyond the intersection of race, gender and 

class, to include the consequences of colonialism and its aftermath as well as the new order of 

global capitalism.389 

By locating African feminism as solely as an oppositional moment in the scheme of things, one 

risks the undercutting of its scope, import and significance.390African feminism’s reason for 

being is not determined by its resistance to western feminism; rather, African feminism derives 

its impetus and meaning from its cultural and historical context.391 

Conclusion 

This chapter presents the theoretical framework of the thesis. It is an overview of western 

feminism as a theory which as a political theory, sees women and their situation as central to 

political analysis and law; it seeks to know why in all societies men appear to have more power 

than women, and are in privileged positions than women. It is an engaged theory that seeks to 

understand society in order to effect a change; its goal is not limited to abstract knowledge but 

knowledge that can be used to effect the necessary changes in the society. 

The development of western feminism has been uneven, and this has resulted in deep theoretical 

disagreements among the different strands of western feminism. In analysing the position of 

women in the society, feminists have identified four major impediments in the realisation of 

women’s autonomy and sex equality, which are: patriarchy, public/private divide; sexual 

division of labour and womanhood and marriage. From this perspective, it shows that the 

‘family is a key site of patriarchal power’ which maintains and control women’s sexuality and 

station in life. 
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Furthermore, I examine African feminism, first as a concept, tracing its existence through its 

evolution and the debates within the concept. I note the different schools within African 

feminism namely: Stiwanism and Womanism. I argue that the two schools converge on what 

feminism means to African women, which entails seeing women’s subordination and 

oppression not only from the linear view of sex or gender, but from a holistic perspective that 

takes the totality of the society and environment in context in analysing women’s problems. 

The concept of patriarchy as enunciated by western radical feminists needs to be critically 

revisited before being applied wholly to Africa in the mould of western societies. This is 

because in African family system, power does not reside in the male head of the family or an 

elderly male, but power is shared among various individuals within the family. 

I argue that the concept of public/private divide may not be relevant to sub-Sahara Africa as 

understood by western societies, simply because gender relations as socially constructed does 

not represent the experience of African women. In many African societies, men and women 

have spheres of autonomy and overlapping roles in economic, social and political terms ensured 

by checks and balances. African women are partners with men in wealth creation in their 

respective societies; economic participation is not a means of escape from the private sphere to 

the public sphere but an integral part of a woman’s life as a daughter, wife and mother. 

Furthermore, there is traditional autonomy in the performance of sex roles. 

Western radical feminists abhor marriage; marriage is often depicted as the site of oppression 

and subjugation of women. Here lays the major difference in perception; because African 

feminism celebrates marriage and motherhood. The idea that marriage and motherhood promote 

subjugation and oppression lies in the perception of the role and status of women in the family 

and society. To many African feminists, marriage and motherhood is empowering, and does not 

constitute as an impediment to the quest for women’s equality in the society; though there are 
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also some African feminists that do not celebrate marriage and motherhood, this by no means 

they are less African feminists.392 

Western Social/Marxists feminists also view work in the home as a measure of oppression in 

which women need to be remunerated for emotional servicing men and children. African 

feminism does not see women’s work as an escape from the private sphere, but rather part of 

the cultural life of women in Africa to contribute economically to the family. Economic 

participation of women is valued in the society. 

In summary western feminism departure from African feminism lies in its ideological construct 

of the female gender in which it sees as being subjugated and oppressed in the society. 

Moreover, it is the application of this perspective to solving women issues in other societies, 

African inclusive which makes the theory unappealing to African feminism. 

 

 

 

 

 

 

 

 

 

                                                            
392This group of women seems to be pronounced because of entrenched African values on motherhood, but they 

certainly exist. 



161 
 

Chapter 5: Challenging Patriarchy in African Women’s Experience of Political 

Participation 

5.1 Introduction 

Patriarchy as a theory is based on a social system of male dominance, which for a time became 

the main theoretical framework for gender analysis.393 Patriarchy as enunciated by western 

feminists especially of the radical school has been a tool of analysis in diagnosing women’s 

problems globally. I have argued that the analysis based on patriarchy in diagnosing African 

women’s problems is uncritically applied.394 Patriarchy is certainly not one theory that can 

address all problems, thus the application of patriarchy in explaining the absence of women in 

political institutions in Africa will be misleading. 

As Rowbotham observes that: 

‘When contemporary feminists began to examine the world from a 

perspective, bringing their own experience to bear of the 

understanding of their history and modern society; they found it 

necessary to distinguish women’s subordination as sex from class 

oppression. Inequality between men and women was not a creation 

of capitalism, but a feature of all societies. It was a separate 

phenomenon which needed to be observed in connection with, rather 

than simply as a response to changes that occurs in organisation and 

control of production. So the term ‘patriarchy’ was pressed into 

service…as an analytical tool which helps to describe the vital 

distinction’.395 

She argues further that, patriarchy is too blunt an analytical tool to do justice to the supportive 

forms of male/female relations, because it is presented as an overly universalised and in 

historical manner as the ‘single determining cause’ of female oppression. She states that the 
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concept of ‘patriarchy’ will never provide a sufficiently historical understanding of sex/gender 

relations.396 

The observation of Rowbotham on Patriarchy is in tandem with the arguments of Filomena 

Steady which states that patriarchy as a tool of analysis is inadequate to explain the subjugation 

and oppression of women, much more and especially when it is applied to political 

representation.397 In sub-Sahara Africa, men and women’s role are complementary and not 

necessarily subordinate to one another; African feminism is not oppositional to men, it is an 

inclusive feminism which aims to end all vestiges of oppression.398 

According to Buss: 

‘Within international law, feminist’s scholarship has developed 

along two different lines. The first has been the examination and 

critique of international law as directed to the needs of men, thereby 

excluding women from their scope and effect. For example, 

international human rights is criticised for creating a hierarchy of 

rights in which civil and political rights are treated as fundamental 

rights as opposed to social and economic rights which are seen as 

utopian abstraction. The second area of feminist scholarship has gone 

beyond looking closely at human rights to a critical analysis of 

international legal doctrines and structures generally. Here this work 

engages broad theoretical questions of women’s subordination and 

the role of international law in facilitating that subordination. In this 

way, feminists international theorists have endeavoured to apply 

feminist theory to international law not only to address women’s 

inequality, but also to inform its development of international 

law’.399 

In essence, feminist’s theorists seek to encompass a theory and practice in international law that 

will go beyond abstract notions, but one that will have relevance to the lives of women 

everywhere through their experience. 
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This chapter therefore is a critique of ‘patriarchy’ as a tool of analysis in explaining the absence 

of women in political participation under the rights regime. It is an examination of African 

feminist’s engagement with international human rights which does not exclude women in scope 

and effect, but rather it promotes civil and political rights as integral to women’s human rights. 

The chapter therefore will be examined from the African feminist principle of: ‘feminism need 

not be oppositional to men; it is not adversarial politics’, and secondly, ‘that women need not 

neglect their biological roles in the quest for equality’. 

Political rights for women are provided for in the following international instruments in which 

many African states are signatories: Article 21 of the Universal Declaration of Human Rights 

(UDHR); 400 Article 25, International Covenant on Civil and Political Right (ICCPR) 

1966;401Articles 2 and 7 of the Convention on the Elimination of all forms of Discrimination 

against Women;402Article 13 of the African Charter on Human and People’s Rights;403 and 

Article 9  of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights 

of Women in Africa. 404  Thus, in part one, I examine African women participation in 

international human rights; part two examines women and political participation in Africa in 

pre-colonial and colonial times; part three examines the background to the emergence of African 

women as political actors; part four discusses how Africa leads the world in women 

representation in parliaments; part five examines Africa’s institutional framework for gender 

parity and politics. 
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5.2 African Women’s Participation in Promoting International Human Rights 

The United Nations Conferences serves as a forum in which various western and non-western 

tendencies play out. The UN Conferences on Women (1975, 1980, 1985 and 1995) afford 

African women a space at the international level. The 1975 Women Conference in Mexico was 

the first of such opportunity in which African women had to interact with other women 

especially women from the political north, sharp differences emerged at the forum reflecting 

the economic and political realities of the times. African women at the Conference were 

pressing for the urgent need for ‘development’, which has eluded the continent as a result of 

colonialism, neo-colonialism and bad governance.405 

The UN Conference for Women in Copenhagen in 1980 recognised the increasing divide among 

the various delegates, which reflect the political tension of the times. The lingering problem of 

lack of consensus in tackling women issues between the north and the south persisted. However, 

for African women, the Copenhagen Conference provides an opportunity to engage with 

western feminism and its domination of women issues and women’s human rights. The 

Conference afforded African women the opportunity to form a block and press for issues 

germane to their interests, such as, economic development through trade, women education, 

women’s health and good governance. 

The third UN Conference on Women was held in Nairobi, Kenya in 1985 on the continent of 

Africa, and hosted by African women; the Nairobi Conference was the opportunity that afforded 

African women to exhibit their organising and management skills, but more importantly, it 

serves as an avenue in demonstrating their intellectual input to the women question globally. 

One major achievement of the Conference was that African women ensured that women set 

aside their differences to work for the consideration of interrelated and mutually reinforced 
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goals of women. The Nairobi Forward Looking Strategies provided the blueprint for women 

globally, till year 2000. However, the greatest achievement of Nairobi Conference is that despite 

acute differences dividing the 157 countries represented at the Conference, they were able to 

forge a common ground on all issues addressed, and the Nairobi Forward Looking Strategy was 

unanimously adopted. This feat was achieved through the negotiating skills of African women 

on the various panels at the Conference.406 

The UN Conference on Women in Beijing China in 1995, the Fourth of the UN Conference on 

women was the largest global conference organised to address women’s issues. The Conference 

produced a Platform for Action in which African women had immense contributions through 

participation. 407  The Conference which was convened by an African woman, Gertrude 

Mongella from Tanzania; to the credit of Mongella and her team, the Fourth UN Conference on 

Women has been adjudged the best organised UN Conference on Women so far in organisation 

and content.408 I see this commendation given to Mongella and her team as a positive reference 

for an African woman and the continent as a whole represented by Mrs Gertrude Mongella. 

This commendation to me is an acknowledgement of the immense leadership qualities of 

Mongella in seeing to the effective performance of her role and the team in putting together a 

conference that has been adjudged the best so far; further, I will argue that the success of the 

Fourth UN Conference on Women is the promotion of women’s rights in which Africa became 

a catalyst in the person of Gertrude Mongella. 

African women also participated in the United Nations Conference on Human Rights held in 

Vienna, Austria in 1993, and the United Nations Conference on Population and Development 

in Cairo, Egypt in 1994. At the UN Conference on Human Rights in Vienna, the African 
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Contingent raised the issue of the girl child and lobbied the international community for the 

inclusion of the Girl Child on global the Human Rights Agenda. 409   Thus, the Vienna 

Declaration and Programme of Action in Paragraph 18 states: 

The human rights of women and the girl child are inalienable, 

integral and indivisible part of universal human rights. The full 

participation of women in political, civil, economic, social and 

cultural life, at the national, regional and international levels and the 

eradication of all forms of discrimination on grounds of sex are 

priority objectives of the international community.410 

The participation of African women at the UN Conferences on Women helped in forging 

international consensus on the rights based approach to women’s rights. For example, one of 

the six organisations in drafting the United Nations Convention on the Elimination of all forms 

of Discrimination against Women (CEDAW) was the All African Women Conference which 

was the only regional organisation involved.411 The contributions of African women on the 

international plane have been especially important in violence against women, women and 

conflict, the role of government and Non-Governmental Organisations in service provision, 

women, and political leadership (which is the focus of this chapter). Furthermore, African 

women have promoted development and human rights interests as a product of global dialogue 

and interaction. 

5.3 Women and Political Participation in Africa 

Berger and White have argued that:  

In general, in the histories of the Third World, political access are 

not normally discussed with gender as a factor of analysis, although 

frequently class, race, ethnicity and other factors are considered; and 

being a particular class, race or ethnicity could influence women’s 

power and status as much as gender. Still the type and degree of 
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political participation both as individuals and as a group have been 

underreported, and the present have been mistaken for the past’.412 

It seems to me that the omission of gender in analysing third world political process can be 

explained from the perspectives of historians and writings of other scholars in the humanities 

or the social sciences. First, initially historians and social scientists did not contemplate gender 

as germane in analysing political process. Secondly, foreign scholars and feminist historians 

who are not familiar with women holding political power in home countries could not account 

for the presence of women in politics in the societies studied and thirdly, since the advent of the 

modern state many researchers have often omitted gender analysis in third world political 

process, focusing rather on the near absence of women in politics. For example, the Ottenbergs, 

In Culture and Societies of Africa, argues that: 

The role of women in the political organisation of Africa in general 

is a limited one, and their primary concerns are productive activities. 

While occasionally groups of ‘Amazons’ have been found in African 

states as specialised military forces of the rule in Dahomey in West 

Africa; the political significance of such groups have been overrated 

and their importance in Africa has been vastly over emphasised in 

some popular writings. Even in Africa matrilineal systems such as 

Ashantis of Ghana or those found in South Central Africa, women 

do not dominate politics, though kin ties through females form the 

basis of much of the political organisation and action of men. But it 

is men who control the society and who have the ultimate right over 

property. In some indigenous states in Southern Africa, the role of 

the Chief’s mother or wife may be a very important one, and there 

are a few instances when a ruler has been a woman such as Lovedu 

of Transvaal. Nevertheless, political systems are generally 

dominated by males regardless of type of kinship ties or other factors 

in the political system.413 

The analyses given by the Ottenbergs may be true in certain respects; for example, the 

Kalabari’s of South-South Nigeria who is predominantly matrilineal in descent limit the role of 

                                                            
412 Iris Berger and E. Frances White, Women in Sub-Sahara Africa: Restoring Women into History 

(Bloomington: Indiana University Press 1999) Introductory Page 
413 Simon Ottenberg and Phoebe Ottenberg, Cultures and Societies in Africa (New York: Random House 1969) 

pp.48-49 



168 
 

women to only election of choice of leaders in the society, and not to actual occupation of a 

stool.414However, to attribute what happens among the Kalabaris and/or other ethnic groups as 

the yardstick in explaining the role of women have elicited questions which needs to be 

addressed regarding political institutions in Africa, especially as it relates to women. First, it 

will be necessary to ask what is responsible for the emergence of Amazons in Dahomey. 

Second, why are kinship ties wielding enormous control on Africa political system? Third, is 

the role of the Chief’s mother or wife limited to Southern Africa? Four, is African women’s 

role limited to the economic sphere only? 

I now address the questions seriatim. 

What is Responsible for the Emergence of Amazons in Dahomey?  

The emergence of the Amazons stems from the political set up of Dahomey and the role of 

women in the society. Women exercise powers as members of the collectives of their own sex 

which is organised for a particular purpose, thus the Amazons were organised to defend the 

independence and integrity of the Dahomey Kingdom. 

Alpern in offering an explanation for the emergence of Amazons in Dahomey argues that, the 

loss of male soldiers as a result of Trans-Atlantic Slave Trade necessitate co-opting females for 

the Kingdom security. He contend that the Trans-Atlantic Slave Trade widened the gender gap 

in Dahomey Kingdom; he states further that the idea of women soldiers means that there will 

be total loyalty to the Monarch and to protect the Monarch from coups, for Dahomean Monarchs 

did not allow men into their palaces at night so they depend on women. The women guards 
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proved to be loyal, so adept at military arts and hardened by physical training that evolves into 

elite troops.415 

Alpern’s initial observation of the impact of the trans-Atlantic slave trade may be true in certain 

respects but not for the emergence of Amazons in Dahomey. The emergence of the Amazons 

according to Edgerton, is rooted in the culture of the Kingdom to recruit men and women as 

warriors to defend the Kingdom,416 thus, it should be stated that the emergence of Dahomey’s 

Amazons is an offshoot of a society devoid of gender hierarchy in political set up which view 

the roles of men and women as complementary. I arrive at this reason based on the fact that the 

society was structured along lines that allow women to be part of the security team of the 

Kingdom.417 

Why are Kinship ties wielding enormous control on Africa Political Institutions? 

Sub-Sahara Africa as a society encompasses a network of social relations in which individuals 

interact with one another during the entire course of their lives. Kinship formed the core of pre-

colonial Africa; kinship relations and kin groups are dominant elements in African social 

system. Kinship ties are derived from consanguinity, marriage and adoption. Thus, it is not 

unlikely that wives, sisters and mothers could influence the political system418. 

Is the role of Chief’s Mother or Wife limited to Southern Africa? 

Africa is home to many matrilineal societies,419 it is this social structure that allows for the 

influence of Chief’s Mother or Wife; for example, among the Ashantis of Ghana, the Queen 
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Mother exercised considerable power, her influence stems from access to the ruler and the 

economic prowess of the society; Empress Taitu made crucial contributions in the period 1883-

1910 to the domestic and foreign policies of Ethiopia as consort to Emperor Menelik II, she was 

described as the most powerful woman in the continent of Africa in her time.420 

In addressing the role of Chief’s mother or Wife, my analysis shows that this role is not limited 

to Southern Africa but can also be found in several parts of Africa. For example, Iya Oba in the 

Old Oyo Empire in South-West Nigeria has influence on the Alaafin (the King); so also the 

wives of an Oba wield enormous influence on the Oba (the King) as these interact with the 

subjects and readily have access to information which can assist the king in understanding what 

is going on in his domain and how to solve the myriads of problems that may face the 

kingdom.421 

Is African Women’s Role limited to Economic Sphere only? 

In the traditional African setting, the domain of trade and commerce was mainly the enclave of 

women. The entrepreneurial and economic independence of pre-colonial African women is now 

legendary. 422However, it is erroneous to limit the role of women to economic sphere only. As 

Oyekanmi argues, ‘the colonial era altered the traditional balance of gender powers. The era 

disturbed the functioning of the traditional institutions by suppressing them and imposing alien 

systems’.423 Thus, the absence of women from positions of authority in some African societies 

is a colonial invention in trying to restructure the society to fit a particular model in which they 

are familiar with. 
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According to Okonjo:  

The colonial era disturbed the functioning of traditional institutions 

in imposing alien systems upon the colonies. Women in Africa have 

suffered more in this change than men, for after having a role in 

traditional forms of organisation, under colonialism they discovered 

themselves to be systematically excluded from participation in the 

new set up.424 

As Sofola in an historical analysis observes that: 

‘Our historical heritage has an endless legacy of women who moved 

mountains in their various kingdoms, cities, states or immediate 

communities, calmed a storm of life, stabilised a crumbling empire 

or restored peace. We are aware of the Inkpi of Igala, a young 

princess royalty who offered her life to save her Kingdom; there is 

the Moremi of Ile-Ife, Emotan of Benin who risked their lives as 

spies to destabilise the enemy to save their people; Queen Daura who 

offered half of her Kingdom to anyone who could kill the snake 

which made life difficult for her people; Queen Kabasa of Bonny 

who ensured that she rested the Kingdom from male contenders and 

afterwards ushered in prosperity to the Kingdom’.425 

The nineteenth and early twentieth century’s witnessed women political leaders such as Warrior 

Queen YaaAsantewa of Ghana (1840-1921), who was outstanding among the Asante Queen 

Mothers because she led her people in a war against the British Colonisers in Anglo-Ashanti 

War; Queen Ranavalona III of Madagascar reigned between 1883 and 1897; she successfully 

faced foreign threats and domestic tensions.426It should also be noted that women were part of 

the nationalist’s movements throughout Africa.427 

The need to reiterate the participation of African women in political life in the various societies 

in both pre-colonial and colonial times becomes necessary in order to correct the misconception 

regarding political participation of African women, and to show that the present strides being 
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recorded in political representation takes a cue from the past and not an upsurge due to present 

realities. 

I find support for this statement in the argument of Nzemeka, 

‘Africa is noted for the presence of women in very high positions in 

the formal governmental structure. Africa is also noted for having 

parallel chieftaincies one line made up of males, the other females. 

For instance, Yoruba women of South-West Nigeria played great 

role in the palace administration such as IyaAfin, Iya Oba, Erelu, 

IyaAgan, Iya Abiye among others. There was also the Iyalode who 

like male chiefs own special insignia of office, the neck lace of 

special bead and wide brimed straw hats of the Ondo and the Ijesha; 

the shawl of the Ijebu, her own personal servants, and her special 

drummers and bell ringers to call the women to attention. Her title 

was all embracing one that gave her jurisdiction over all women. This 

is why in some Yoruba towns she was given a more explicit title such 

as Eiyelo-Obinrin (Mother of Women)’.428 

According to Coquery-Vidrovitch, women holding political positions are replete in sub-Sahara 

Africa, among the Tonga, where women’s submission was great, there were women chiefs who 

had power over very limited units of production in this area of widely scattered homes; there is 

a tradition of women chiefs in West Africa, in pre-German central Cameroon, among the Flup 

of southern Senegal and among the Mende and Sherboro of Sierra-Leone.429 In Ivory Coast, 

Baule women had the rights as members of their lineages to inherit the position of lineage elder, 

village chief or even chief of a cluster of villages. Women chiefs were fewer than men but not 

uncommon before civilisation, which was in fact hostile to them.430 

One important indication of status and rights of African women is seen in their involvement in 

the critical areas of human interactions in a given community. African women play a substantial 
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and not a subordinate role in the political, economic and social life of their communities.431In 

terms of macro political organisation in the past, most African societies had a dual sex political 

system which allows for substantial female representation and involvement in governance and 

administration.432 

The writings of Oyekanmi, Okonjo, Sofola and Coquery-Vidrovich affirmed the presence of 

women in political institutions before the advent of colonial rule. The absence of African 

women in political process during colonial rule and post-independence is a reflection of a new 

arrangement put together first by colonial officers and maintained by African men who tend to 

benefit from the new arrangement, of course, the new arrangement though lasted for three 

decades, African women began to challenge the structure that marginalises women with no 

credible results in the lives of the citizenry. However, there have been remarkable changes since 

the mid-1990s in political representation of African women that has led to the rise of women 

political leaders; a feat that has placed African women on the world map in women political 

representation in parliaments. 

5.4 Background to African Women as Political Actors 

According to Ferre and Tripp, the 1960s and 1970s through the 1980s, did not witness any 

dramatic change in the political representation of women in Africa; this is because most of the 

newly independent states were grappling with one form of crisis or the other.433 However, the 

1990s saw a leap in women’s activism across the continent. The regional organising began in 

the 1980s and continues today. Several reasons have been adduced for increase in women’s 

political participation. First, it has been attributed to the Economic Crisis and Structural 
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Adjustment Programme (SAP) embarked upon by most African states which affected women 

and children more than any other group. Second, the flame of democratisation globally and the 

collapse of the Soviet Union brought many changes to Africa. Third, political development 

including the demise of Single Party States, a return to Multi-Party System and political 

liberalism, more generally promoted the formation of regional women’s organisations and 

network.434 

Ferre and Tripp had hinged the political participation of African women in the 1990s and 

beyond on three main reasons, however, some other scholars argue that the main reason African 

women sought political power is mainly economic. 

According to Tsikata, economic policies and development issues and particularly Structural 

Adjustment Programme (SAP) have dominated African women concerns because they 

implicated in the rise of poverty especially of Women in Africa. SAP as designed by the 

International Monetary Fund (IMF) and the World Bank (WB) has been the framework of 

economic and social policy in most parts of the global south since the 1980s.435 No less than 

thirty-four countries have implemented SAP. Structural Adjustment Programme was cited as 

one of the factors responsible for the non-realisation of the Nairobi Forward Looking Strategies. 

SAP has also been criticised for worsening gender relations, while one may argue that gender 

inequality in many African states predates SAP, the effects of SAP and the policy climate it 

created are inimical to the promotion of social programmes and measures to address them. For 

example, in Tanzania and Nigeria, poor and middle class women were giving up formal 

employment for informal employment, because it pays better. Studies in Kenya and Zaire 

(Democratic Repblic of Congo) have found that although there is no dichotomy between cash 
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crops and women’s crops, women farmers are disadvantaged in relation to men because the 

focus is on food consumption. Women’s unpaid work has increased because of the removal of 

subsidies on social services, and women are the majority of the poor in Africa.436 

Ferre et al and Tsikata have given different reasons for women’s political participation in 

Africa; from the analyses, what can be deduced is that adverse conditions became a catalyst for 

African women to rediscover themselves and engage the political space for governance.437 

One major area in which African states have shown great commitment to international human 

rights law is in the field of Economic, Social and Cultural Rights (ESC); the preamble to the 

African Charter emphasises the fact ‘that civil and political rights cannot be dissociated from 

economic, social and cultural rights in their conception’…438 the implementation of ESC Rights 

involves internal and external elements of a state’s governance to which the citizenry should 

benefit, the events of the 1980s and 1990s clearly showed that male dominated governance is 

lacking in this regard. Thus, while women waited on the side lines as men govern the various 

states; it was easy for the women to spot the deficiencies in style and mode of governance 

perpetrated by men while following the western model of governance foisted on Africa; the 

failure of this model serve as an impetus to African women. This is because most African states 

were distressed economically and could not provide adequate facilities. 

According to Adebayo Adedeji: 

‘Development is a collective responsibility in which all have a share 

in its labour as well as it fruits. He notes that the slow progress of 

African nations lies in their ‘mindless imitation of western models’. 

Rather, he opines that the salvation of African countries lies in an 

intelligent use of local resources’439 
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The context of the argument refers fundamentally to human beings, to every man and woman, 

to the whole man and woman, for development is a human experience synonymous with the 

fulfilment of individual mental, emotional and physical well-being.440There is no denying the 

fact that women and children bear the brunt of the failure of the policies and programmes 

tailored after the west, hence the need for women to step in and reclaim the political space 

eroded by colonialism and the apparent failure of male governance in the post-colonial state. 

The need to reclaim the political space is predicated on the effects of politics on the economic 

and social rights of women. 

The crisis of only male governance necessitates women’s political participation. African women 

after the 1990s were setting their political sight higher than ever in post-colonial history. An 

increasing number of women aspired to be presidential candidates; they formed political parties 

and claimed leadership positions as Ministers. Women organisations made concerted efforts to 

increase female representation in parliaments. The influence of the African Union (AU), the 

Economic Community of West African States (ECOWAS), and Southern African Development 

Community (SADC) on African states shows that the most important locus of transnational 

diffusion occurs at the regional and sub-regional level in diffusing transnational norms, 

practices and strategies. Thus, pressure from such regional bodies mediate international 

pressures, such as those emerging from the United Nations Conferences on Women in Nairobi 

(1985) and in Beijing in 1995.441 

Today, all over Africa, women have been able to make in road into politics. Mozambique has 

35% of its legislative seats held for women; there have been six Prime Ministers since the mid-

1990s and women speakers of the House in Ethiopia, Gambia, Nigeria and South-Africa. In 
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Liberia Ms Ellen Johnson Sir-Leaf became the first elected woman President in Africa (she has 

completed a first term of six years and currently in the middle of another term of six years), in 

Malawi Joyce Banda has emerged as the second woman President in the African region; six 

women have held positions of Vice/Deputy President, in Uganda Wandera Specioza Kazibwe 

became the first Female Vice-President. Women are also visible at the Cabinet Level, they are 

taking up Ministerial Portfolios in Foreign Affairs, Defence, Finance and Planning, Health, 

Trade and Industries and other such ministries. For example, in Mozambique not only has there 

been a Female Prime Minister but also Minister of Foreign Affairs, Justice, and Labour, Energy, 

Parliamentary Issues and women social action. Cape Verde, Guinea Bissau, Malawi, Nigeria, 

Senegal, Uganda and Zimbabwe have all had female Ministers of Defence since 2000; similarly 

Burkina Faso, Burundi, Gambia, Liberia, Mozambique, Namibia, Nigeria, Sao Tome and 

Principe and Tanzania had female ministers of Foreign Affairs since 2006. In Southern Africa, 

women have often outnumbered men as voters; women make up the majority of grassroots party 

activists, workers and volunteers. There are no legal restrictions or impediments to women for 

running for an office; yet it has only been the 1990s that women began to make their presence 

felt.442 

The discussion above shows the feat recorded by African women in increasing participation in 

politics; while there are no legal restrictions on women running for office (because many 

African constitutions have provisions for gender equality; for example, s.42 of the 1999 

Nigerian Constitution) yet, there are social, cultural and religious indices that impede women’s 

quest to political power; despite the impediments to political participation of African women, 

the greatest contribution of African women to international human rights in the field of politics 
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lies with the Rwanda Parliament and the institutional framework put in place by the African 

Union. 

5.5 Africa Lead the World in Women Representation in Parliaments 

Today, Africa leads the world in the rise of political leaders. According to INSTRAW online, 

it states ‘Rwanda Parliament led by female majority’.443Rwanda now holds the record for 

having the most women in parliament. This is the result of the September 2008 peaceful 

election, in which forty-four women were elected to the lower house of the government. The 

Rwanda parliament has a total of eighty seats. Rwanda is the first country of the world to have 

a female majority in parliament. In 2003, the United Nations set a target for member nations to 

implement the 30% quota for female representation in their parliament. Rwanda quickly 

implemented this in the newly developed constitution, reserving twenty-four seats of the 

parliament for women. By the end of the 2003 elections thirty-nine seats were filled by women, 

superseding the quota set by the United Nations. 

According to Inter-Parliamentary Union, Rwanda still retains her first position in the world, in 

the elections conducted in September 2008. At the lower house, there is a total of eighty seats 

in which women had forty-five, making a total of 56.3%; in the Senate, which serves as the 

Upper House, in the elections conducted in September 2011, there were twenty-six seats out of 

which women occupied ten making a total of 38.6%444. 
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The inclusion of women in the political arena is certainly moving Rwanda towards its vision of 

2020. The nation which has passed through violent conflicts in less than two decades ago has 

become a model nation in women’s political participation worldwide.445 

5.6 Africa’s Institutional Framework for Gender Parity in Politics 

African women successfully lobbied for gender parity in African Union institutions, hereinafter 

called AU. The strength of their efforts is seen in the acceptance of gender equity in the African 

Union Commission; the ten member commission is the secretariat of the AU and runs the day-

to-day affairs of the union. Two commissioners are elected from each of the five sub-regions 

(North, East, West, Central and Southern). In 2002, women organisations lobbied successfully 

for a greater gender parity provision that stipulates that one representative from each region 

must be a woman.446 This provision and the rhetorical commitment were not taken as foregone 

conclusion as some AU representatives did not favour the rule. However, women continue to 

demand for the implementation of the rule in the AU Commission. 

In July 2003, the AU Commission jettisoned its rhetorical commitment and translated it to 

action and reality, the Assembly elected five female commissioners: Julia Dolly Joiner of 

Gambia (Political Affairs); Bience Philomena Gwanas of Namibia (Social Affairs); 

SaidaAgrebi of Tunisia (Human Resources, Science and Technology); Elizabeth Tankeu of 

Cameroon (Trade and Industry); and Rosebud Kurwijila of Tanzania (Rural Economy and 

Agriculture).447 All the women elected were influential figures in their respective countries. 

Joiner, Gawanas, Kurwijila, and Tankeu have served in high level government positions; Joiner 

as Head of Gambia Civil Service; Gawanas as ombudsman to the government of Namibia; 
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Kurwijila as Tanzania Minister of Agriculture; and Tankeu as Cameroon’s Minister of Planning 

and Territorial Management. Gawanas was a lecturer in Law at the University of Namibia, she 

specialises on human rights and gender law and Kurwijila lectured at the Sokoine University in 

Tanzania in the Agriculture Department. Agrebi heads the Tunisian Mother’s Association. 

In October 2012, Nkosazana Dlamini-Zuma from South Africa was elected as the Chair of the 

African Union Commission. Her election as the Chair is an historical feat for the continent of 

Africa, in that a woman heads the highest political body in Africa.448 Besides Dr Zuma, there 

are other women at the commission holding key positions in fulfilment of the gender parity of 

the African Union and in conformity with the Beijing Platform for Action directive, they are Dr 

Aisha Abdullai, Commissioner for Political Affairs; Mrs Fatima Haram is the Commissioner 

for Trade and Industry, and Rhoda Peace Tumisiime is the Commissioner for Rural Economy 

and Agriculture.449 

It seems to me that the mere representation or presence of women at the AU Commission is not 

a token; for the women elected have been tested horns in their respective countries and they are 

bringing their wealth of experience to bear on their present assignments in order to effect a 

change at the regional level that will impact member states. The quest for gender equity is based 

on the following regional documents: The Kampala Action Plan, adopted at the 1993 Regional 

Conference on Peace and Development in Kampala, Uganda which promotes women’s political 

representation in all representative bodies; the 1997 Southern African Development Community 

(SADC) Declaration on Gender and Development which calls for all SADC member states to 

ensure that at least 30 per cent of seats in national legislatures are held by women by 2005.450 
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The successful lobbying of African women at the AU Commission was provided by African 

Women’s Committee on Peace and Development (AWCPD), which provide the institutional 

mechanism linking African governments, intergovernmental organisations and non-

governmental organisations (NGOs); throughout the transition from OAU to AU, the AWCPD 

actively lobbied for the greater inclusion of women in the new organisation.  

The key strategy employed by the activists was to reach out to male politicians for support 

during the transition process; it is to the credit of AWCPD that it achieved this aim as a number 

of key male leaders expressed support for the gender parity proposal. For example, Chief 

Olusegun Obasanjo, the Nigerian President at the time, commented thus, ‘we are doing better 

than Beijing’.451 

Critics of the dramatic increase in gender representation in the AU have argued that compared 

with European Union and United Nations, it is a relatively weak institution.452 In general, the 

strength of an institution is inversely related to gender representation, that is, the more powerful 

the institution, the fewer the women. Secondly, gender parity in the AU is linked to the African 

identity of being backward and lagging behind other regions of the world.453 

It seems to me that equating strength of an institution to women’s representation is misleading; 

the perspective that ‘adequate female representation is tantamount to weakness of an institution’ 

begs the question of gender equality in the 21st century. I will argue that the gender 

representation in the AU is not a reflection of its weak institution; rather, it should be seen from 

the fact that it is a new institution which has learnt from the criticisms of gender representation 

within European Union and the United Nations, and has taken steps to correct this anomaly in 

its new organisation. Furthermore, the gender parity of the AU should be seen based on the 
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traditional set up of most African societies, which accord women representation in the political 

set up before the advent of colonialism. 

Conclusion 

In this chapter, I have challenged the concept of patriarchy as an analytical tool in explaining 

women and political institutions in Africa. From my analysis, I queried the uncritical application 

of patriarchy to African women, by showing that the concept is not adequate to explain certain 

peculiarities found within the region. 

I argue that women have been part of the political institutions in Africa. I posit that the absence 

of women in politics post-independence can be traced to the impact of colonial rule. However, 

I state that the upsurge of women in politics comes on the heels of a number of factors which 

are mainly absence of good governance, social and economic rights. It is this which has geared 

African women to reclaim the political space eroded through colonialism and the post-colonial 

state. 

It is my submission that African women’s activism on the continent has brought political rights 

contribution to world politics, especially as it relates to female representation in democratic 

setting. This is a symbolic gain for both the women in Africa and the continent of Africa. Today, 

African women from the sub-Sahara lead the World in Women Representation in Parliaments, 

and this is evident by the Rwanda Parliament female representation and in the African Union 

Commission. The Rwanda Parliament and the institutional framework for gender parity at the 

African Union serve as a boast to civil and political rights of women, and this becomes more 

intriguing as its promotion emanates from sub-Sahara Africa. 

From the analysis, what can be deduced is that: ‘feminism need not be oppositional to men, it 

is not adversarial politics’ African women political strides have the blessing of the men folk 

because it was achieved as a result of persuasion and negotiation especially through the regional 
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networks. Secondly, women do not have to neglect their biological role (s) in order to assume 

positions of authority; as the society gives room to women political participation without 

necessarily jettisoning women’s maternal instinct. African women political participation is 

therefore seen in the promotion of political rights provided in the International Covenant on 

Civil and Political Rights, the African Charter and other treaties which provides for political 

rights of women. 

In conclusion, patriarchy as a tool of analysis is limited and should not be uncritically applied 

to all societies especially Africa, as the premise in which some of its assertions are based such 

as: sex and the structure of the society, do not apply wholesale to Africa. I reiterate that while 

African societies may be patriarchal, this patriarchy is not the sort that precludes women from 

positions of authority and power, as exemplified by the societies examined in the work such as: 

Yorubas of Nigeria; the Ashantis of Ghana; the Flup of southern Senegal; the Mendes of Sierra-

Leone; and the Baule of Ivory-Coast etc. In essence, the theory of patriarchy as enunciated by 

western radical feminists is in adequate to explain the absence of women in political institutions 

as it relates to Africa. 

 

 

 

 

 

 

 

 

 



184 
 

Chapter 6: The Concept of Individual Rights versus Family Rights: African Feminists 

Perspective to Reproductive Rights 

6.1 Introduction 

The concept of human rights has generated different perspectives, for example, there has been 

a major ‘conflict’ between western and non-western perspectives interpretation of human rights 

concepts and principles on the nature of human rights. The Universalists theory of human rights 

epitomised by the west, states that ‘human rights are applicable in all societies without any form 

of distinction’, on the other hand, the relativists theory championed by non-western societies, 

of which African jurists are part of, rejects the universal notion of human rights norms; to them 

certain human rights concepts cannot be applied universally without consideration for the 

culture and environment of the people.454 

Mutua, in explaining the African essence, argues that in an understanding of the meaning of 

human rights, process entails linking human rights, people’s rights and the duties of all 

individuals. To him, the individual rights will make no sense in a social vacuum devoid of 

duties.455 

This stance explains why in most African societies, legal rights and duties are primarily attached 

to a group rather than to individuals.456 African law is a group law, which usually applies to 

micro-societies: families, lineages, clans, ethnic groups, living in ‘closed circuit’. The 

individual plays a relatively subordinate role.457 African concept of human rights emanates from 

African societies and law, and it is rooted in its culture. 

                                                            
454U. Umozurike, The African Charter on Human and Peoples’ Rights, (Hague, Netherlands: Martinus Nijhoff 

Publishers 1997) p.4 
455M. Mutua, ‘The Banjul Charter and the African Cultural Imprint: An Evaluation of the Languages of Duties 
456V .Segesvary, Group Rights: The definition of Group Rights in the Contemporary Legal Debate Based on Socio-

Cultural Analysis (1995) 3 International Journal on Group Rights, p.89 at 102 see also V. Igbokwe, Socio-Cultural 

Dimensions of Dispute Resolution: Informal Justice Processes among the Ibo-Speaking Peoples of Eastern Nigeria 

and their Implications for Community/Neighbouring Justice System in North America African Journal of 

International and Comparative Law October 1998 Volume 10 pt.3 p.449 
457K. M’Baye, ‘The African Conception of Law’, in David R et al, International Encyclopaedia of Comparative 

Law (1978) Chapter 1, 138 at 148 see also V. Igbokwe ibid at p.450 
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Thus, in Africa, theoretical responses to the concept of human rights include the important 

questions about the role of culture in shaping human rights policy; a concern that strategies for 

the promotion of human rights which are culturally grounded, and it is a general call for cross-

cultural dialogue on human rights. The cultural concerns are reflected in the African Charter on 

Human and People’s Rights.458 

Senghor in an address states that: 

‘Rights in Africa assume the form of a rite which must be obeyed 

because it commands. It cannot be separated from the obligations due 

to the family and other communities. Therefore, contrary to what has 

been done so far in other regions of the world; provision must be 

made for a system of ‘duties of individuals’ adding harmoniously the 

rights recognised them by the society to which they belong and by 

other men’.459 

He argues further by cautioning his audience that: 

‘If we want to build the ‘Homo Africanus’ of tomorrow, we should 

once again assimilate without being assimilated. We should borrow 

from modernism only that which does not misinterpret our 

civilisation and our deep nature. As regards human rights, libertarian 

freedom, irresponsibility and immorality should carefully be 

avoided’.460 

Senghor’s admonition to his audience is to be distinct and not copy simpliciter from other 

cultures without checking its values whether it correlates with Africa or not. From this, it can 

be safely put that the address given by Leopold Senghor set the stage for the experts to consider 

African ethos and include its tenets in fashioning the African Charter in a novel manner that 

stands both as a statement and rights that are culturally indigenous to Africa. 

                                                            
458T. Dean, ‘Cultural Approaches to Human Rights in Africa: Looking for Rights Principles and Practice’ in The 

Challenges of Western Activism and Human Rights Practice in Africa Supra note 95 p.143 see also the Preamble 

to the Charter and articles 27-29. 
459L. Senghor, President of the Republic of Senegal in an Address delivered at the Meeting in its Sixteenth Ordinary 

Session in Monrovia, Liberia, 17-20 July 1979, the Assembly of Heads of State and Government of the 

Organisation of African Unity (OAU) requesting the General Secretary of the Organisation to convene a restricted 

meeting of qualified experts to prepare a preliminary draft of the African Charter on Human and People’s Rights. 
460ibid 
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The African Charter on Human and Peoples’ Rights 1981 reflects the traditional concept of the 

collectives. In this, it part ways with both the European and Inter-American human rights 

conventions by providing for group rights as well as individual rights. The distinguishing 

features stems from the intention of the drafters to reflect and emphasise the influence of African 

traditions, to take as a pattern, the African philosophy of law, and to be designed to ‘meet the 

needs of Africa’.461 

The distinction between Universalists theory and relativist’s theory of human rights lies in the 

individual and collective (family) notion of human rights. 

 As Ake argues: 

‘We put less emphasis on the individual and more on the collective; 

we do not allow that the individual has any claim which may override 

that of the society; we assume harmony not divergence of interest, 

competition of conflicts; we are more inclined to think of our 

obligations to other members of the society rather than our claims 

against them’.462 

While it is true that African societies operate on a ‘we’ basis, the question that needs to be asked 

is: ‘does this ‘we’ collective operate in all situations without it being qualified? 

In this chapter, I will argue that while relativism in human rights may be the norm in African 

societies. However, African feminists have been able to modify the relativist’s theory in the 

area of reproductive rights; though culture is seen as having deep root in African societies and 

it is often portrayed as obstacle to women’s rights, I will argue that African feminism have been 

able to ‘qualify’ culture (s) that impedes the enjoyment of human rights. It is an interrogation 

of western feminist’s perspectives on African women and reproductive rights.  

                                                            
461 Meeting of the Experts for the Preparation of the Draft Charter on Human and Peoples’ Rights OAU 

Doc./CAB/LEG/67/3/rev 
462C. Ake, ‘Human Rights: The African Context’ Supra note 93  p.5 
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The discussion and analysis will be premised on the African feminism principle of: certain 

women’s reproductive rights take priority over others’.  

Thus in part 1 of this chapter, it examines the background to reproductive rights and the 

contribution of abortion to its emergence; part 2 examines reproductive rights as human rights; 

part 3 discusses the Protocol to the African Charter on Human and Peoples Rights on the Rights 

of Women in Africa. 

According to Mumma, 

Culture is a combination of many ingredients shared by a group of 

people, including their traditions, beliefs (both customary and 

religious), rituals, moral values, system of knowledge, arts and many 

other factors that form their way of life.463 

Culture represents the essence of a society but it should be seen that culture is not static; it is 

very adaptive and can also serve as a vehicle of social engineering. It is within this premise that 

I will examine reproductive rights of African women because of its rather intractable nature. 

6.2 Background to Reproductive Rights 

African feminism is located within the historical realities of marginalisation, oppression and 

domination, brought by slavery, colonialism, neo-colonialism, racism and globalisation.464 It is 

also an interpretative frame through which African women seek to reconstruct their presence in 

history and to offer a conceptual framework through which to criticise white hegemonic 

feminism.465 

                                                            
463C. Mumma, ‘Reconciling Competing Rights’ in Gender and Human Rights in the Commonwealth: Some critical 

issues for action in the decade 2005-2015 (London: Commonwealth Secretariat 2004) p.66 
464B. Adeleye-Fayemi, ‘Creating and Sustaining Feminist Space in Africa: Local and Global Challenges in the 21st 

Century’ Supra note 221 p.88 
465T. Kitossa, ‘Criticism, Reconstruction and African Centred Historiography’ Back to the Drawing Board, Supra 

note 42 p.90 
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According to Steady, ‘symbolically, in many African societies, the female body has always 

been viewed as an asset, as a sacred vessel carrying life, and as a source of strength and pride. 

The woman is the intrinsic value in the ideology of many African societies and represents the 

ultimate value in life namely the continuity of the group’.466 

African feminism therefore seeks to emphasise the importance of gender in international human 

rights, as the inclusion of a gender perspective insists that women and men be valued for the 

attributes they choose to value, not those imposed on them by others. This approach to women’s 

human rights synthesise both theory and practice towards the ‘woman question’. 

According to Cook, the protection of women’s reproductive health is not the priority of most 

governments, which can be deduced from the legal framework of most countries. From time 

immemorial, the duty of women in the society has been to see to the continuity of the race 

through bearing of children particularly sons. The cost of pregnancy to a woman’s health was 

however not a matter in which the government considered. Poor health as a result of repeated 

child birth, premature death due to prolonged labour was attributed to destiny and divine will. 

Therefore, maternal mortality and maternal morbidity were not considered to be preventable 

through health services, education and law.467 

Many women have died as a result of complications arising from pregnancy or suffer permanent 

damage in the process thereof. However, this sordid state is fast disappearing as states are 

beginning to address women’s health issues; the World Health Organisation (WHO) is leading 

in the campaign on women’s reproductive rights which can be summed up as follows: 

‘Over the past 15-20 years, women in different parts of the world 

have taken up issues of reproductive health. Their concern has been 

to empower women to control their fertility and sexuality with 

maximum choice and minimum health problems by providing 

                                                            
466 F. Steady, The Black Woman Cross-Culturally Supra note 184 p.32 
467R. Cook, ‘International Human Rights and Women’s Reproductive Health’ Studies in Family Planning, Vol.24, 

No.2 (Mar-Apr, 1993) p.73 
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information and alternative services, and by campaigning for 

women’s right to make informed choices about their fertility, for 

improved services and for more appropriate technologies’.468 

Women as a group are aware that their gender bears the brunt of reproductive health issues, and 

there is need to curb the increasing mortality and morbidity rates arising from pregnancy. The 

allure of rights regime affords women the opportunity to use its mechanism to protect women’s 

health. 

The primary treaty that gives expression to women’s health is the Convention on the 

Elimination of All Forms of Discrimination against Women (the Women’s Convention),469a  

major international treaty that protect the rights of women especially with the right to make 

their own decisions about their fertility and sexuality. The Women’s Convention obligates 

States to take all appropriate measures to eliminate all forms of discrimination against women, 

including those forms that result from the lack of reproductive health services and education. 

The Convention enjoins policy makers, governments and service providers to see fertility 

regulation and reproductive health services as a way to empower women, and not as a means of 

limiting population growth, save the environment and speed economic development.470 The 

International Covenant on Civil and Political Rights and the International Covenant on 

Economic, Social and Cultural Rights derived from the Universal Declaration of Human Rights, 

gives expression to basic human rights protected by human rights instruments; the African 

Charter on Human and Peoples’ Rights (the African Charter) and the Protocol to the African 

Charter. The Women’s Convention obliges state parties to ensure provision of adequate health 

care services, including provision of family planning services.471 State parties through national 

                                                            
468 WHO and International Women’s Health Coalition, Creating Common Ground, Report of a meeting between 

women’s health advocates and scientists, WHO/HRP/ITT/91 (Geneva, 1991), 6 
469 G.A .Res. 34/180, U. N. GAOR, 34th Sess., Supp. No.46 at 193 U.N. Doc A/34/46 (1979) 
470 M. Plata, ‘Reproductive Rights as Human Rights: The Colombian Case’ in R Cook (ed) Human Rights of 

Women : National and International Perspectives Supra note 126  p.515 
471Article 12 (1) of the Women’s Convention 
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laws are urged to reduce maternal and morbidity rates in order to enhance the dignity of women 

and their reproductive self-determination. 

Until women’s enjoyment and exercise of reproductive rights and fundamental freedom 

becomes a universal fact everywhere, when women have the freedom to make their own 

decisions about their fertility and sexuality, then the society only has begun to recognise the 

true worth of women.472 

While women need appropriate information and services, there is also the need for reproductive 

health policies. The new policies will require family planning services to address other aspects 

of women’s reproductive health, like pregnancy care, sexuality, and reproductive tract 

infections. The services envisaged will succeed if there is an acknowledgement that ‘choice’ in 

the life of a woman is affected by many considerations. The choice of contraception most times 

is premised on her health, her sexual relationships, the stage she has reached in her reproductive 

life, her status in society, her risk of suffering violence, her possible exposure to infected 

partners, her prior experience with other contraceptive methods, and her access to education 

and information.473 

The new policies must recognise that it will take time before all men and women’s access to 

contraception will be met. This also means that women will need safe abortion. It is also 

imperative not to hide under the need for education and information as the loop hole in the lack 

of adequate delivery of reproductive health and family planning. Education and information 

without services, and services without education and information infringe on women’s rights to 

the liberty and security of person and to be free from all forms of discrimination due to their 

status as women.474 
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The two complex issues that emanates from reproductive rights are: fertility control through 

contraception and abortion. The work will not examine fertility control through contraception; 

rather, it will focus on abortion as a human rights issue, and this has support of African feminism 

through the Protocol to the African Charter (a treaty). 

6.2.1 Abortion 

The woman’s body has always served as a sight of contest between those who view women as 

property and those who advocate for the autonomy of the female body i.e. the pro-life and the 

pro-choice. The contest lies in the right of a woman to her body, whether she has absolute right 

over her body or she holds her body in trust for the society. 

Women’s body and issues relating to it has generated a lot of debates on legal, moral and ethical 

issues. The debate often pertains to women’s sexual rights, sexual autonomy and the 

universality of these rights. It appears to me that the debates central to the achievement of 

women’s equality are abortion and rape. I will be examining abortion in this chapter because it 

falls within civil and political rights versus cultural, social and economic rights, individual rights 

versus collective rights, and cultural relativity versus universal human rights. Furthermore, 

cultural relativism is seen as an impediment to women’s rights as argued by Nagengast, where 

she states that: 

 Legal scholars also contend that human rights are by definition 

individual rights. Collective rights, however defensible, are not and 

cannot be the same as human rights. This is far from a monolithic 

view, of course and the un-theorised liberal individualism that 

underlies it has not gone un-criticised.475 

Cultural relativity as a theory is seen by most women’s rights advocates and feminists writers 

as the platform for justifying denial of women’s right to abortion; though the early legal history 

                                                            
475C. Nagengast, ‘Women, Individual Rights and Cultural Relativity: Power and Difference in Human Rights 

Debates’ a Working paper of the Women and International Development December 1988 p.5 



192 
 

is linked to theological doctrine of the Christian tradition. Abortion was seen as an ecclesiastical 

offence and later as a common law offence if performed after quickening.476 

Abortion has been a controversial subject in many societies around the world, because of the 

moral and ethical issues surrounding it. Though there are considerations such as a state pro-

natal or anti-natal policy, or questions of inheritance and patriarchy also dictate abortion law 

and regulation. 

In common law countries, such as the United Kingdom and the United States of America, 

abortion was illegal any time after quickening (the time of the first movement of the foetus) was 

perceived by the woman. In practice, this means abortion is unrestricted until the fourth or the 

fifth month of pregnancy. The rule was supported by a number of rationale; for some, foetus 

movement signified that the foetus has a soul (this reasoning comes from religious inclination, 

especially the Catholic Church); for others, especially those in the medical profession, 

performance of an abortion before the quickening presents little danger to the woman’s health 

at most on a pragmatic level; the distinction was noted in the scientific limitations of the time, 

before quickening no one is sure if the woman is pregnant.477 

This common law approach was adopted by many African states as a result of the received laws 

of the colonial masters, and which forms the basis of the written laws applicable in the different 

countries. For example in Nigeria, it is the Statute of General Application.478 

According to the Center for Reproductive Rights: 

 ‘Abortion laws and policies in the Africa region are among the most 

restrictive in the world. Correspondingly, Africa has the highest 

mortality due to abortion in the world---an estimated 680 deaths per 

100,000 procedures. Additionally, Africa accounts for 25% of the 

                                                            
476Janine Brodie, Shelley Gavigan, Jane Jenson, ‘The Politics of Abortion in Canada’ in Open Boundaries: A 

Canadian Women’s Studies Reader  B. Crow B and L. Gotell (eds) (Toronto, Canada: Prentice Hall Canada Inc 

2000) p.295 
477 L. Tribe, Abortion: The Clash of Absolutes (New York: W W Norton & Company) 1992 pp. 3-4 
478The Statute of General Application in England as at January 1, 1900  
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20million abortions performed annually in illegal, often unsafe, 

conditions. All African Commonwealth countries permit legal 

abortions when needed to safe the pregnant woman’s life and many 

laws technically allow it for other indications, such as the woman’s 

health or in cases of rape. However, very few African women are 

able to access a safe, legal abortion, even if their situation meets a 

legal indication under their country’s law’. 

In African Commonwealth countries, activists are working earnestly to reform abortions laws 

legislatively, but very few have succeeded to date. South Africa is the only country in the 

African Commonwealth that allows abortion without restriction as to reason. A challenge to the 

South African Choice on Termination of Pregnancy Act was dismissed on the ground that the 

act did not violate the South African Constitution.479 

This may be true in one respect, though traditional African culture frowns at abortion because 

of the premium placed on continuity of the race through procreation.480However, this position 

is changing through the Protocol to the African Charter.481 The Protocol while recognising the 

role of culture and cultural life; it however, also provided for individual rights articles within 

the treaty, 482  in essence, cultural relativism is not anti-individual for all purposes, it also 

recognises individual rights within the milieu of rights. 

The right to abortion is championed through the challenge to the common law position in the 

celebrated case of Roe v. Wade483. The Roe case was an historic decision of the United States 

Supreme Court in overturning the State of Texas, Interpretation of an abortion law. The 

appellant had appealed to the US Supreme Court, while relying on the notion of personal liberty 

embodied in the Fourteenth Amendment of the US Constitution on Due Process Clause, or in 

personal, marital, familial, sexual privacy was said to be protected by the Bill of Rights or its 

                                                            
479 Legal Grounds: Reproductive and Sexual Rights in African Commonwealth Courts (New York: Center for 

Reproductive Rights 2005) p.47 
480  F. Adjetey, ‘Religious & Cultural Rights: Reclaiming the African Woman’s Indivisibility: The Struggle 
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penumbras. The right to privacy is nowhere mentioned in the Constitution of the United States, 

but it could be inferred. The right to personal liberty is founded on the Fourteenth Amendment. 

The court held that the right of personal liberty includes the abortion decision, that a woman 

and her doctor could make the choice of abortion in the earlier months of pregnancy without 

restriction, and with restrictions in later months based on the right to privacy. 

According to Mowoe, the impact of Roe v. Wade reverberates beyond the shores of the United 

States, for the simple reason that at various times in history all over the world, abortion has been 

regarded as a wrong which ought to be criminalised for various reasons (religion and culture 

being major reasons for the criminalisation) and especially because the incident of abortion has 

been on the increase claiming several lives despite criminal laws.484 

Women in other countries taking a cue from this decision have sought to overturn the legal 

framework on abortion in their respective states; for example, in Colombia, the 1991 

Constitution incorporated the Women’s Convention prohibition on all forms of Discrimination, 

it also provide for the right of the couple freely and responsibly to decide the number of their 

children and the right to a civil divorce for religiously celebrated marriages.485 

It is noteworthy that the decision of the United States Supreme Court in Roe v. Wade had a 

strong influence on African states because of the perceived strong leadership of the United 

States globally and especially in the field of law and human rights. Moreover, this decision 

promotes women’s reproductive rights through bodily integrity. The promotion of women’s 

rights especially of bodily integrity is the propagation of Non-governmental Organisation 

(NGO’s), such as Women’s Research and Documentation Advocates (WARDC)486,Women Aid 
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Collective487, Women in Law and Development488, and a host of others within the continent 

that champion women’s causes 

6.3 Reproductive Rights as Human Rights 

The United Nations Charter of 1945 is the first international instrument to recognise the 

universal nature of human rights; this is further articulated in 1948 in the Universal Declaration 

of Human Rights (UDHR). Even though the UN Charter affirmed the equality of men and 

women, it was not until 1975 in Mexico that special attention was paid to women’s rights issues 

through the First United Nations Conference on Women and the Declaration of the UN Decade 

for Women 1976-1985. A significant product of the UN Decade for Women was the adoption 

of the UN Convention on all Forms of Discrimination against Women (CEDAW) in 1979; 

CEDAW advocates the recognition of the equality of men and women, and affirmed among 

others that: 

‘Equal rights of men and women to decide jointly the number and 

spacing of their children, the rights of women to keep their jobs while 

pregnant; the right to maternity; and the right to child care’.489 

The United Nations also organised Women Conferences in Mexico in 1975; 1980 at 

Copenhagen, Denmark and in 1985 at Nairobi, Kenya; but the issues of reproductive rights were 

not given much attention. However, in 1994, at the International Conference on Population and 

Development (ICPD) held in Cairo, Egypt, it recognises for the first time women’s reproductive 

and sexual rights. The ICPD affirm that: 

Reproductive rights are human rights which are inalienable and 

inseparable from basic rights such as the right to food and population 

empowerment’.490 
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It further affirm women’s right to bodily integrity and the recognition of violence against 

women and harmful practices such as female genital mutilation as a major reproductive rights 

and health issue.491 

Prior to ICPD, at the international level, the human right to reproductive choice, which is the 

right of individuals to obtain the knowledge and the means to determine freely and responsibly 

the number and spacing of their children was enunciated at the Proclamation of Tehran.492 What 

is missing in the Tehran Proclamation was the lack of sufficient commitment on the part of the 

United Nations and its organs in implementing the rights enunciated on women. 

In 1995 at the Fourth United Nations Conference on Women in Beijing, China, the discourse 

on women’s reproductive rights was advanced further through the Beijing Platform for Action. 

The Platform for Action (PFA) focuses on twelve critical areas of concern to women, and in 

Paragraph 96 used the language which although did not explicitly mention sexual rights or 

reproductive rights, but thus spell out what the elements should be.493 

The third critical concern in the PFA states: inequalities and inadequacies in and unequal 

access to health care and related services. 

The third critical concern in the PFA becomes imperative for African feminists, because of the 

challenge faced by African women in the field of reproductive rights and health, this is due to 

the fact that health facilities in many African countries are less ideal even though many 

governments in sub-Sahara Africa are signatories to international instruments pertaining to right 

to health. The right to health is recognised in Article 12 of the International Covenant on 
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Economic, Social and Cultural Rights (ICESCR) 1966, which requires State Parties to recognise 

the right of everyone to the enjoyment of the highest attainable standard of physical and mental 

health. Article 12 of the Women’s Convention require state parties to eliminate discrimination 

against women in the field of health care in order to ensure equality of men and women in the 

access to health care services including family planning. 

What then is reproductive right? 

‘Reproductive right is a state of physical, mental and social well-

being and not merely the absence of disease or infirmity in all matters 

relating to the reproductive system and its functioning and process. 

Reproductive health is not just the concern during a woman so called 

reproductive years customarily defined as 15-45 years; rather 

reproductive health is a life time concern for both women and men 

from infancy to old age’.494 

According to Ilumoka, reproductive rights are omnibus term encompassing many different but 

related things, and which means different things to different people. It basically entails the basic 

rights of all couples and individuals to decide freely and responsibly the number of children, 

spacing and timing of their children, and to have information, education and the means to do 

so; the right to attain the highest standard of sexual and reproductive health and the right to 

make decisions concerning reproduction, free of discrimination.495 

Adjetey defines, reproductive rights in terms of legal notions generally used to express the 

principle that women, and men are entitled to the control of their reproductive lives.496 She 

argues that reproductive rights are intricately connected to other rights such as civil, political, 
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economic and social rights. In order, to be able to control her reproductive life, a woman needs 

to have reproductive autonomy. 

Adjetey observe that reproductive rights or reproductive autonomy has different significance 

for women than it does to men. The African woman’s reproductive autonomy, reproductive 

health and the ability to exercise it are linked to customary laws and traditional practices which 

place women in cultural subordination and put them within a low bargaining 

position.497Adjetey’s position may be correct in some instances, but this should not be taken as 

applying to all African women; for some women have more bargaining power by virtue of their 

economic status and educational background.498 It should also be noted that article 5 of the 

Protocol to the African Charter condemns all forms of harmful practices which negate women’s 

human rights, the harmful practices are spelt out in paragraph b of the article. 

Petchesky, while offering explanation on why ‘reproductive rights and health’ has become a 

site of contest argues that the rights of women become a contentious issue both on legal and 

other grounds, because in many societies with the institution of patriarchy, the female body 

becomes an important site of contestation, this stems from practices which appear to place a 

woman in a subjective bodily form which does not reflect the experience of the male folk.499 

Petchesky’s explanation may be true in certain respects, especially as it relates to western 

society and the dominant male state structure. However, It is noteworthy that in sub-Sahara 

Africa, the female body is not a site of contestation in the manner portrayed by western radical 

feminists; while it may be true that motherhood is adored and expected of many women, the 

female body is revered and seen as a sacred vessel in which the destiny of the people lie. As 
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Steady argues, the female body is viewed as an asset, as a sacred vessel carrying life and as a 

source of strength and pride.500 Thus, the woman’s body is not a site of conflict in African’s 

contemplation but a vessel that bears life that should be revered and protected. 

What then does reproductive rights and health entail? 

Reproductive rights and health thus encompass two broad principles: 

1) The right to reproductive health and care; which entails access to good and qualitative 

health resources that will promote reproductive health; and 

2) The right to self-determination, i.e. the ability of a woman or women and men to make 

informed decision(s) about her/his reproductive life and health. 

Parker has argued that despite international consensus and various public declarations regarding 

reproductive choice, there is no customary law basis for the right to reproductive choice. She 

argues that the right to reproductive choice can be said to constitute a general principle within 

international law and recognised by States. Provisions protecting elements of the right to 

reproductive choice have been established in various international human rights treaties.501 

While there may be no international consensus and various public declarations regarding 

reproductive choice; the absence of a single instrument in addressing this important area which 

is of great importance to women is a lacuna; while composite rights can be found in both 

Universal and Regional Treaty, in this regard I make reference to Africa. The lack of a single 

international instrument has given rise to many states not paying much attention to reproductive 

and health needs of women especially prior to the emergence of the Protocol to the African 

Charter on Human and Peoples Rights on the Rights of Women in Africa. 
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Cook has observed that, the field of reproductive rights is often contentious on legal and other 

grounds. The advancement of human rights by legal means often creates the need and 

opportunity to defeat the claims of those accustomed to privilege and who are hostile to the 

human rights of others. 502  She argues further that the challenge facing reproductive self-

determination is to interpret human rights in a way that enables reproductive self-determination 

in every culture and country.503 

It is submitted that Cook’s argument is a very important reminder to the fact that reproductive 

law really does not entail women or men will have access to reproductive health and rights; but 

it does form the basis in which women especially, can hold their governments accountable in 

the provision of adequate health care, which is an umbrella for the realisation of reproductive 

rights and health. Reproductive rights and health thus entail the ability of both women and men 

to have access to services and products that promotes the functioning and process of their 

reproductive system, but more importantly for women who really bear the brunt of the 

continuity of the race. 

6.4 The Protocol to the African Charter on Human and Peoples Rights on the Rights of 

Women in Africa 

The international concern for reproductive rights as a growing number of States begin to 

incorporate the protection of reproductive rights into national laws, constitutions, and with the 

emergence of international concern for reproductive rights a number of states incorporated the 

reproductive rights protection international procedures. Laws have been revised in such areas 

as Family Law, protection against violence, non-discrimination and health rights.504 However, 
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there have been no regional rights instruments addressing women’s health rights. The 

challenges of reproductive health and rights to African women necessitate a document which 

addresses those specific health needs of African women. 

Sub-Saharan Africa has the worst indicators of women’s health---particularly reproductive 

health of any world region. These indicators include the highest number of HIV Positive women 

and the highest infant, maternal, and HIV related deaths worldwide. The ability of a woman to 

make decisions regarding her body and reproductive life are keys to improving these 

indicators.505 

A quick examination of the state of women and girls health in Africa shows dismal figures and 

the importance of the Protocol. 

a) over 60% of the 2 million victims of conflicts in the 1990s were women and children; 

50% of Africa’s 6 million refugees  and 17 million internally displaced peoples are 

women; 

b) 70% of the estimated 1.3 million poor people in the world are women and girls; 

c) 57% of the 23 million adults living with HIV/AIDS in sub-Sahara Africa are women. 

Young women between the ages of 15 and 24 are three times likely to be infected.506 

First, the Protocol to the African Charter on Human and People’s Rights of Women in Africa 

(Protocol to the African Charter) was adopted by the General Assembly of Heads of State and 

Governments of the African Union on July 11, 2003 at Maputo Mozambique; it supplements 

the 1981 Charter of Human and Peoples Rights and entered into force on November 25, 2005. 

The adoption of the Protocol was the culmination of a long process, the earlier adoption of the 

Protocol on the Rights and Welfare of the Child in 1990 by the Organisation of African Unity 

(OAU) sparked interest among activists in promoting a protocol that will specifically refer to 

women’s rights. Second, the 1993 UN World Conference on Human Rights in Vienna, Austria 
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brought worldwide attention to women’s rights and placed pressure on African states on the 

need to recognise and to protect women’s rights in the continent. 

The process of drafting the Protocol started in March 1995, when Women in Law and 

Development (WILDAF) organised a seminar titled ‘The African Charter on Human and 

Peoples Rights of Women in Africa in Lome, Togo, 44 participants representing 17 countries 

came together at the seminar to discuss the need to make the African Charter more responsive 

to women’s rights; after discussing the various strategies including an amendment to the African 

Charter, an optional protocol, or an additional protocol; the participants opted for an additional 

protocol.507 

The African Commission on Human and Peoples Rights (ACHPR) presented this 

recommendation to the OAU at the 34th Ordinary Session of the Assembly of Heads of States 

and Governments in Addis Ababa, Ethiopia in June 1995. The Assembly supported the 

recommendation and called on ACHPR to produce a draft text. 

The ACHPR appointed a working group of Commissioners, Non-Governmental Organisations 

(NGO) representatives, and other experts to begin the draft document. The group met in January 

1999 in Banjul, Gambia, and in June 1999 in Dakar, Senegal, and in October 1999 in Kigali, 

Rwanda, before the completion of the Protocol. The Commission further submitted the draft 

protocol to two meetings of experts in Addis Ababa in November 2001 and March 2003. At the 

Ministerial Meeting on 23 and 27 March 2003, Ministers approved the draft protocol and passed 

it on to the Executive Council, and finally to the AU Assembly.  

African women and organisations were active in the process from its inception to its adoption; 

they initiated the process of drafting the Protocol, influenced the language used and content of 
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the document, kept the protocol on the OAU agenda and later AU agenda even as states support 

for it waned and placed pressure on states to adopt and ratify the protocol.508 

The Protocol to the African Charter on Women’s Rights enforces the right to self-protection, 

and to be informed of one’s health status and that of one’s partner. The protocol endorses 

affirmative action to promote equal participation of women, including equal representation of 

women in the Judiciary and Law enforcement agencies. It provides a critical framework to 

address integral issues to realising women’s human rights in Africa.509 

The Protocol has some unique provisions which are absent in earlier international human rights 

instruments.510 For example, these rights include the right to peace, the rights of women in 

armed conflict, the right to adequate housing and the rights of elderly women. 

According to Banda 

‘It is clear that the African protocol is comprehensive in its coverage of the impediments that 

have hitherto affected women’s ability to enjoy their rights and also its prescriptions for fixing 

them’511 

It should be noted that from the inception of idea of a women’s protocol to its adoption took 8 

years for its completion. The Center for Reproductive Rights best sums the uniqueness of the 

Protocol in these words: 

‘The significance and potential of the protocol go well beyond 

Africa. It represents the first time that an international human rights 

instrument has explicitly articulated women’s rights to abortion, 

when pregnancy  results from sexual assault, rape, or incest, when 

continuation of the pregnancy endangers the life or health of a 
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pregnant woman, and in cases of grave foetal defect that are 

incompatible with life’.512 

Consequently, first the emergence of the Protocol to the African Charter on the Rights of 

Women in Africa is novel, because the Protocol is the first international instrument specifically 

addressing reproductive rights of women, a key issue in the promotion and attainment of health 

of women; second, African women can claim ownership of this treaty solely developed by them 

without any outside influence. The Protocol in its formulation states unequivocally, the right to 

reproductive health and care, which entails access to good and qualitative health resources that 

will promote reproductive health and the rights to self-determination; i.e. the ability of a woman 

or women and men to make informed decision (s) about his/her reproductive life and health. 

What this means for international human rights is that it not only add to the corpus of 

instruments but elaborate on the promotion and actualisation of specific specie of women’s 

human rights, i.e. reproductive health and rights. 

The Protocol despite its novelty has also elicited debates and criticism among feminists and 

legal scholars. In this part, I will only consider the queries raised by Murray, Olowu and Center 

for Reproductive Rights among other queries raised. The debates and criticisms can be grouped 

into four: first, is there a need for another women’s instrument? Second, has CEDAW not 

covered the field? Third, will the Protocol not be another toothless bull dog as some 

international instruments have become?  Four, the key short comings of the treaty as it pertains 

to women; 

The questions raised by the scholars in my view are germane, and it necessitate answers that 

will give credence to the need for a specific instrument tailored to meet the needs of a particular 

set of people, the African women. 
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I now take them seriatim. 

1) Is there a need for another women’s instrument? 2) Has CEDAW not covered the field? 

The first two questions were raised by Murray, in the chapter titled: ‘Women’s Rights and the 

Organisation of African Unity and African Union: The Protocol of the Rights of Women in 

Africa’,513where she argues that the reasoning and philosophy behind the recent attention to 

women’s right in Africa especially by African governments, has not been clear. She observe 

that the Protocol does not automatically adopt existing African documents and international 

standards into its provisions, nor is it clear whether CEDAW is taken as a bench-mark in the 

drafting of the Protocol. She notes that Article 14 of the Protocol is largely focused on 

reproductive rights, and finally the Protocol  falls clearly below existing international standards, 

for example by its failure to include express reference to the rights of women to vote or to 

participate in private life as well as at the international level. 

The thesis perspectives to the questions raised are as follows: first, on the rationale of African 

government’s sudden interest in Women’s Rights; it seems to me that this question might have 

come from the background of the poor record of African governments on women’s human 

rights. Furthermore, this perspective is also not unconnected with the perspectives of western 

and feminist scholars on Africa and Africans, especially as it relates to the twin issues of women 

and rights.  Steady has observed that, ‘the women’s movement in the west has often displayed 

in many instances, a neo-colonialist aspect of producing a group of women who seek to 

dominate or become patrons or mouth piece of third world women especially African 

women’.514 
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I will like to state that the sudden interest of African governments in women’s rights should not 

be a matter for suspicion, rather they should be commended for their role in seeing to 

implementing human rights principles as international human rights is gaining ground and 

becoming jus cogen, i.e women’s rights is being given recognition as many erstwhile states 

hostile to women’s rights are beginning to give a measures of enjoyment of women’s rights. 

For example, states in the Middle East such as Tunisia, Algeria, Morocco and Egypt are 

beginning to acknowledge women’s right in their new constitutions and policies, following the 

Arab Spring. 

Second, on the Protocol not adopting existing rights instruments, I will argue that it is primarily 

a protocol to an existing rights instrument (the African Charter). The Protocol is explicit in its 

raison d’etre; it is a regional treaty for women and it need not tailor its contents after the 

Women’s Convention. This will amount to duplication, as most countries in Africa are 

signatories to the Women Convention. African women came up with the idea of a protocol 

because the primary treaty in the region was seen largely as ineffective and inadequate in 

addressing specific issues that pertain to women. I must state that the African Charter recognises 

women’s rights, but its provisions are inadequate to address reproductive health and rights 

issues of African women in present times. This is because at the time the Charter was drafted, 

women’s rights issues were not on the front burner. Rather the emphasis was on a regional 

document rather than a distinct women friendly treaty. The language of the treaty encapsulates 

both sexes, thus it’s use of ‘every individual’, all people’, the individual without any 

qualification. Above all, the treaty is tailored towards African people and it is believed this will 

cater for the womenfolk as well. Unfortunately, this is not the case. 

I will argue that each region of the world pay particular attention to issues considered most 

pressing to them. In the west, civil and political rights are of paramount important, while in the 

third world especially in sub-Sahara Africa, because of colonialism, neo-colonialism, economic, 
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social and cultural rights are of great importance. For African women, reproductive health and 

rights are of great interest, and this is reflected in Article 14 of the Protocol on Women’s Rights. 

The absence of civil and political rights in the Protocol can be justified considering that civil 

and political rights are covered in national constitutions of most African countries. Moreover, 

many African states are signatories to the Universal Declaration of Human Rights (UDHR), 

International Covenant on Civil and Political Rights (ICCPR), and the African Charter. 

It should be noted that western radical feminists in analysing society have note the dichotomy 

between the public sphere and the private sphere; they have also argued for the pervasiveness 

of law in the public sphere, while the private sphere is not adequately addressed. To them, it is 

the private sphere that allows women oppression and subjugation especially in relation to their 

sexuality and role.515 The Protocol on the Rights of Women in Africa has come to fill the lacuna 

on the international level from the African women’s perspective. The protocol brings to fore 

those rights which are deemed private, by providing an instrument to address these issues and 

to confer legitimacy on them by bringing them to the public domain in the mould of a right. 

The third question is raised by Olowu in ‘A Critique of the Rhetoric, Ambivalence and Promise 

in the Protocol to the African Charter on Human and People’s Rights on the Rights of Women 

in Africa’.516 He ask a rhetorical question as follows: ‘to what extent does African women’s 

protocol hold the promise of providing the much vaunted ‘indigenous’ framework for the 

protection of women’s rights in Africa?, In asking this question, Olowu falls back on the record 

of African states regarding human rights protection, especially in relation to CEDAW, with the 

highest number of reservations. It is impossible to ignore this observation. However, I shall 

argue that with regard to the African Women’s Protocol, it might not suffer the same fate as 
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CEDAW, as it has been ratified by more than two-thirds of African states with minimal 

reservation unlike CEDAW. Moreover, the African woman Protocol is seen as a treaty 

emanating from Africa with the active participation of African women, who conceived the idea 

and fought for its existence.517 It is also important to state that African women who fought so 

hard to have the treaty will not fold their arms to see the continuing devaluation of lives as a 

result of lack of political will. Furthermore, I will argue that African Women Protocol is a 

progressive development over CEDAW, and will be able to achieve its goal knowing fully well 

that African women are now more politically conscious and will continue to push for the 

Protocol’s full implementation. 

The fourth question was raised by the Center for Reproductive Rights in its briefing note, by 

identifying certain key shortcomings as it pertains to women. The Center identified three 

shortcomings, namely:  

a) its failure to explicitly define discrimination against women; 

b) its lack of guarantees to the rights to consent to marriage and equality in marriage; and 

c) Its emphasis on traditional values and practices that have long impeded the advancement 

of women’s rights in Africa.518 

 

The concern of the Center for Reproductive Rights on the Protocol comes on the heels of 

women’s rights regime in Africa, whose record has not been encouraging. While noting the 

concern(s), it should be noted that some of the concerns in (a) and (b) are provided for within 

the African Charter and the Women’s Protocol. For example, article 2 of the African Charter 

states: 

Every individual shall be entitled to the enjoyment of the rights and 

freedoms recognised and guaranteed in the present Charter without 

distinction of any kind such as race, ethnic group, colour, sex, 
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language, religion, political or any other opinion, national and social 

origin, fortune, birth or other status. 

It should also be noted that the protocol defined discrimination in article 1 (f) wherein it states: 

Discrimination against women’ means any distinction, exclusion or 

restriction or any differential treatment based on sex and whose 

objectives or effects compromise or destroy the recognition, 

enjoyment or the exercise by women, regardless of their marital 

status, of human rights and fundamental freedoms in all spheres of 

life. 

The definitions offered by the African Charter and more importantly by its Protocol is 

encompassing in defining what discrimination is, for it gives an array of situation(s), whereby 

women can be discriminated against, through civil and political rights, economic, social and 

cultural rights, Hence it provides for: a distinction, exclusion, restriction, marital status and 

fundamental freedom, which in my view form the totality of discrimination. Furthermore to (b) 

on consent to marriage and equality in marriage, Article 3 of the African Charter provides as 

follows: 

1. Every individual shall be equal before the law. 

2. Every individual shall be entitled to equal protection of the law. 

 

This provision is explicit on equality which is guaranteed before the law without any 

qualification. I will argue that for the purpose of women’s human rights; the African Charter 

and the Protocol should be read as one, because the African Charter as stated in article 66 

provides inter alia that ‘special protocols or agreements may, if necessary, supplement the 

provision of the present charter’. 

Secondly, Article 6 of the Protocol in (a) and (c) stipulates that marriage can only take place 

when there is consent of the parties involved Monogamy as a form of marriage is encouraged 

despite the polygynous nature of African marriages, yet within polygamy women’s rights 

should be promoted and protected. 
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It will be safe to state that various African States have laws and policies that guarantee the 

right to consent to marriage and equality in marriage. For example, the UN Convention on the 

Rights of the Child in Article 1 states: ‘below 18 years as the age of a minor and requires state 

parties in relation to the girl child to adopt strategies to combat difficulties associated with 

access to education and early marriage.’519In Nigeria, the formal requirements for a statutory 

marriage are contained in the Marriage Act of 1914. The essential requirements relate to the 

age of the parties, their status, their consent, their mental state, and the prohibited degrees of 

affinity and consanguinity. Under customary law, consent is another, important requirement 

for a marriage; the consent of the parties to the proposed marriage is indispensable and forms 

the bedrock of the union.520 

The Child Rights Act of Nigeria521also recognises 18 years as the age of maturity, and this is 

taken as the age of marriage. The Zambia Marriage Act is the statutory law of marriage, and is 

composed of received law. The purpose of the Act is to modify English law to be applicable 

laws. Besides, the marriage Act and the customary law provide for essential conditions of 

marriage which are: engagement, capacity, prohibited degrees, consent and lobola.522In Ghana, 

the Children’s Act 523s. 14(2) states that: the minimum age of whatever kind shall be eighteen 

years. S.15 states the penalty for the contravention of the age of marriage, which is a summary 

convention of a fine not exceeding five million cedis, or to a term of imprisonment not 

exceeding one year or both. 

There are certainly disparities among various Sub-Sahara African States on age of marriage, 

especially with the influence of Islam in some states, which often interprets puberty as the age 
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of marriage. Yet with the activities of Non-Governmental Organisations, it is an area that is 

being worked on.  I will argue that the treaty is a human rights tool that will in the long run 

serve as a means in dismantling negative traditional practices, having been conceived by 

African women. 

On the issues of traditional values and practices that have long impeded the advancement of 

women’s rights in Africa as raised by the Centre for Reproductive Rights, while I may agree 

with this observation on one hand, however, to limit and argue that only certain traditional 

practices, such as polygamy and female genital surgeries are inimical to women’s human rights 

in Africa, in my view does not give the totality of the picture regarding women’s human rights. 

I posit that the eradication of these traditional values and practices cannot be achieved overnight, 

rather, it will be a progressive dismantling of these traditional values and practices as it affects 

the rights of women in Africa. As Uzodike observes in ‘Women’s Rights in Law and Practice 

Property Rights: 

Though it may yet take several more decades to achieve significant 

success in the practical sense; it shall be well worth the effort if at 

the end, women are accorded full and equal rights….524 

Although the Protocol have its limitations and challenges which have been identified by both 

legal scholars and feminists as discussed above. However, the protocol has taken a path 

breaking step in the protection of women’s rights on the continent. I will therefore argue that it 

is a laudable achievement that needs to be affirmed, for the protocol is the first legally binding 

treaty to articulate women’s reproductive rights as human rights; the Protocol guarantees 

women’s right to family planning education, thus reaffirming the right to family planning 

recognised in CEDAW and CRC; the Protocol’s provisions on harmful practices challenges the 

notion that customary and traditional practices can prevail over the rights of women under the 

African Charter; the protocol clearly specifies 18 years as the minimum age of marriage for 
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girls. Furthermore, the protocol presents a good opportunity to champion women’s human rights 

in Africa and herald a new reproductive health regime in the continent. 

This chapter sets for itself to examine individual rights against family rights in the context of 

African feminist’s perspectives to reproductive rights. The discussion is based on the African 

feminist principle of: ‘certain women’s reproductive rights take priority over others’.This right 

is not solely procreation rights but also the need to ensure the health of the woman who will 

carry the foetus. Secondly, African rights regime is premised on the ‘we’ notion of human 

rights, these have been argued by various scholars as indicated above. 525  However, the 

perspective of family rights above individual rights cannot be said to be rigid, at least when 

addressing women rights exemplified with the provisions of the Protocol to the African Charter 

on abortion and reproductive rights; a site often seen as uncompromising by Africa and 

Africans. The contribution of abortion from the African feminist’s perspective lies not only in 

the recognition of bodily integrity but also as a rights issue in which women can lay claim to, 

by having the liberty to make informed decisions of their choice based on autonomy. 

Conclusion 

This chapter examines the contribution (s) of African feminism to the field of reproductive 

rights by examining the individual rights versus family rights, through the Protocol to the 

African Charter which addresses the issue of abortion and the promotion of women’s 

reproductive rights. I argue that the Protocol serves as a landmark regional treaty on women’s 

rights in Africa with effects beyond the shores of the continent, as the first regional treaty to 

specifically address reproductive rights of women. I argue that the protocol is novel in its 

                                                            
525C. Ake, ‘Human Rights: The African Context’ Today, Supra note 93 pp.5-13, see also M. Mutua, ‘The Banjul 

Charter and the African Cultural Imprint: An Evaluation of the Languages of Duties’ Virginia Journal of 

International Law Supra note 105 p.339 



213 
 

articulation of women’s rights and it may offer guidance to other regions of the world in 

bringing about specific regional women’s rights treaty. 

I argue that the Protocol to the African Charter and its attendant recognition of individual rights 

within the context of collective rights in a way negates the perspectives of those who see African 

human rights regime as unyielding to individual rights.526 

In conclusion, African regime of rights does not preclude individual rights nor women’s rights; 

rather what it emphasises is the balance of interests between the individual and the society and 

not the total absence of individual rights. 
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Chapter 7: Redefining the Public/Private Divide in the Framework of African Feminism 

on Rape 

7.1 Introduction 

According to Boyd:  

There are distinctions to public/private divide, first, there is the 

distinction drawn between state regulation and private economy; 

second, a distinction is drawn between the market and family. The 

market (or work place) is viewed as the public in contrast to the 

private sphere of family. It is believed that this distinction laid the 

foundation of unremunerated nature of labour performed by women 

in comparison to men at the market place. Third, a distinction is 

drawn between the state regulation and family relations, with the 

family been viewed as a ‘haven in a heartless world.527 

Boyd’s argument on the public/private divide states the theoretical underpinning, which form 

the crux of western radical feminists view on the basis of women’s oppression in the society. 

Initially, this theory was limited to western societies, however, feminists in international law 

and by extension international human rights imported the concept to cover the situation for all 

women. As Brenda Cossman and Ratna Kapur, argues that: 

 ‘a western discourse that theorises third world women’s 

subordination carries the danger of reinforcing western ‘positional 

superiority’ that is, the colonialist idea of the superiority of west over 

east, and in turn superiority of the conditions of western women over 

eastern women’.528 

Cossman and Kapur’s observation is in relation to the eastern hemisphere; this observation can 

also be made by feminist scholars elsewhere, this is because western feminists discourse on 

women tend to centre on western experience, which is often translated to all women, sub-Sahara 

Africa inclusive. 

                                                            
527S. Boyd, ‘Challenging the Public/Private Divide: Feminism, Law and Public Policy Supra note 28 p.8 
528D. Buss, ‘Going Global: Feminist Theory, International Law and the Public/Private Divide’ Supra note 28 

pp.360-361 
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This chapter seeks to redefine the public/private divide from the African feminism perspective, 

by focusing on rape which strides between private and public spheres of women. The need to 

redefine public/private divide in relation to rape comes on the heel of Africa’s contributions to 

its jurisprudence. In examining African feminist’s perspective to rape in international human 

rights, the analysis and discussion will be premised on African feminist’s principle of: the total 

configuration of women should be addressed rather than being obsessed with sexual issues; it 

should also be seen for its progressive recognition of the individual as part of the collective. 

Thus, part I examines the background to rape in international law; part two discusses re-thinking 

of the concept of rape in humanitarian crisis by examining cases adjudicated on by the 

International Criminal Tribunal for former Yugoslavia and the International Criminal Tribunal 

for Rwanda, and a succinct conclusion follows. 

7.2 Background to Rape in International Law 

The offence of rape represents a special kind of violence aimed primarily at women. Rape is 

the most serious form of sexual assault, and in Nigeria it is punishable with life imprisonment, 

with or without whipping.529 Rape is a specific gender conscious offence that can be committed 

by a man against a woman. 

In the United Kingdom, rape is defined as: 1) a person A commits an offence if…. 

a) He intentionally penetrates the vagina, anus or mouth of another person B with his penis. 

b) B does not consent to the penetration, and 

c) A does not necessarily believe that B consents. 

2) Whether A belief is reasonable is to be determined having regard to the circumstances, 

including any steps A has taken to ascertain B consents. 

3) Sections 75 and 76 apply to an offence under this section. 

4) A person is guilty of offence under this section is liable on conviction on indictment to 

imprisonment for life.530 

                                                            
529 S. 235 of the Penal Code Cap 89 Laws of Northern Nigeria 1957 
530 Sexual Offences Act 2003, 2003 C42 Part 1 Rape Section 1 
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The definition of rape in English Law has impact on Nigerian law, the latter being a former 

colony of Britain; both definitions offered, states the lack of consent on the part of the girl or 

woman in question, as the primary reason for the offence. The two definitions also focus on the 

male gender; it seems the drafters of the law did not envisage that a man could also be raped. 

S.357 of the Nigeria Criminal Code, defines rape as the unlawful carnal knowledge of a woman 

or girl without her consent, or if the consent is obtained by force or by means of threat, 

intimidation of any kind or by fear of harm or by means of false and fraudulent 

misrepresentation as to the nature of the act, or in the case of a married woman by impersonating 

her husband.531 

Ifaturoti has offered an explanation for the reason why the offence of rape is gender specific. 

She argued that rape laws were originally defined and regarded in terms of property crime, 

whereby it was regarded as an assault to the honour of the woman’s family or on the property 

of the husband. Therefore, the father or the husband was the aggrieved party and compensation 

used to be paid to them. Moreover rape laws sought to protect man’s right to determine the 

circumstances of the female loss of virginity and procreation.532 

Rape is seen in many parts of the world as a case of damage to a woman’s honour, than as 

violence against the person. For example in Kenya, rape is defined as: 

Any person who has unlawful carnal knowledge of a woman or girl, 

without her consent, or with her consent if the consent is obtained by 

force or by means of threats or intimidation of any kind, or by fear 

of bodily harm, or by means of false misrepresentations as to the 

nature of the act, or, in case of a married woman, by personating her 

husband, is guilty of the felony termed rape.533 

                                                            
531 S 357 of the Criminal Code Cap 77 Laws of the Federation 2000 and S 282 of the Penal Code Cap 345 Laws 

of the Federation 2000 
532 T. Ifaturoti, ‘The Law of Rape and Legal Reforms in Nigeria’ in Unilag Readings in Law E. Akanki (ed) (Lagos 

Nigeria: Faculty of Law University of Lagos 1999) pp.141-142 
533Laws of Kenya, Penal Code, Caps 139 
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In Tanzania, rape is seen from the following perspectives: 

1) it is an offence for a male person to rape a girl or a woman;  

2) a male person commits the offence of rape if he has sexual intercourse with a girl or 

woman under circumstances falling under any of the following descriptions: 

a) not being his wife, or being his wife who is separated from him without her consenting 

to it at the time of the sexual intercourse; 

b) with her consent where the consent has been obtained by the use of force, threats or 

intimidation or by putting fear of death or of hurt or while she is in lawful detention; 

c) with her consent if the consent has been obtained at a time when she was of unsound 

mind or was in a state of intoxication induced by drugs, matter or thing, administered to 

her by a man or by some other person unless proved that there was prior consent between 

the two; 

d) with her consent when the man knows that he is not her husband, and that her consent 

is given because she has been  made to believe that he is another man to whom she 

believes herself to be lawfully married; 

e) With or without her consent when she is under eighteen years of age, unless the woman 

is his wife who is fifteen or more years of age and is not separated from the man.534 

In Namibia, the offence of rape is defines as: 

1) Any person who intentionally under coercive circumstances….. 

a) commits or continues to commit a sexual act with another person; or 

b) Causes another person to commit a sexual act with the perpetrator of with a third 

person.535 

The definitions of rape in Tanzania and Namibia have similar wordings, with the definitions 

stated in both the Nigerian and the United Kingdom statutes. However, the Tanzania definition 

goes further to include the age of the victim, while Namibia identifies more than one perpetrator 

of the act of rape. 

The definitions of rape by United Kingdom, Kenya, Nigeria, Tanzania and Namibia focus on 

consent and body of the woman which relates more to honour. Thus, from these definitions, the 

deduction is that rape is considered as the ultimate expression of gender conflict. Rape must be 

emphasised as to constitute not only a gross violation through the use of force on the integrity 

                                                            
534Sexual Offences Special Provisions Act 1998 of Tanzania Caps, 130 
535Combating of Rape Act of Namibia, No.8 of 2000 
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of a person’s body, but is also a violation of a person’s basic right to the security of the person.536 

By bodily integrity, I mean it is the violation of a woman’s body, and by security, I mean it is 

an invasion of a woman’s body through instilling of fear on her person. The offence of rape 

therefore strikes at the root of a woman’s bodily integrity and the person’s basic right to security. 

According to de Wit, in ancient times, rape was said to be a socially acceptable behaviour well 

within the rule of warfare. During the middle Ages, rape was not considered to be a crime, as 

long as the war is considered just. Rape was considered as a reward, a bonus for soldiers, and 

even became a measure of victory.537 In 1863, when the Lieber Code was drafted, it included 

immunity for women and prohibited rape with the death penalty. The Hague Conventions of 

1899 and 1907 did not provide for rape or sexual violence, only a reference to ‘family honour’ 

suggests that sexual violence and rape are prohibited. Also the League of Nations did not 

mention rape or sexual violence explicitly; though after the Second World War, war criminals 

were prosecuted. However, unfortunately, crimes against women and rape were not punished.538 

According to Brownmiller, rape is a weapon used against women by men in both ‘peace’ and 

‘war’ times. But in war time, she argued, rape is both an attack on women (as women) and part 

of an attack against ‘the enemy’. It is a message passed between men….vivid proof of victory 

for one and loss and defeat to the other’.539 

The break out of hostilities occasioned by conflicts in any society usually give room for 

commission of crime and atrocities; though common Article 3 of the Fourth Geneva Convention 

1949 prescribes how wars should be prosecuted, especially in relation to civilians. The latter 

                                                            
536 T. Ifaturoti, ‘The Law of Rape and Legal Reforms in Nigeria’ Supra note 528  p.142 
537T. de Wit, ‘An Analysis of the Development of the Definition of Rape in International Criminal Law’  A Doctoral 

Thesis held by the Universiteit van Tilburg 2005, p.5 
538 Ibid p.6 
539 D. Buss, ‘Rethinking ‘Rape as a Weapon of War’ Fem Leg Stud (2009) 17: 148 see also S. Brownmiller, Against 

our Will: Men, women and rape (New York: Simon and Schuster 1975) 
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part of the 20th century witnessed the violation of international humanitarian law. The two 

theatres of wars were former Yugoslavia and Rwanda. 

This research notes that the practice of rape during wars, which exists in all societies and which 

no adequate measures have been taken by the international community prior to the later part of 

the twentieth century has enable modern day ‘warriors’, i.e. ‘war lords’ to continue in the 

tradition of rape. However, this practice which strikes at the root of bodily integrity and basic 

rights of women’s security cannot be glossed over judging from the recent wars in Yugoslavia 

and Rwanda in which rape was used as weapon to prosecute the wars and enforce superiority 

of a kind. 

7.3 Re-thinking the Concept of Rape in Humanitarian Crisis 

Western feminists have been interested in the offence of rape because of its gendered nature. In 

recent times, rape has transcended the domestic level and has found expression on the 

international plane. Many postulations exist on the nature of rape, for example, in Stiglmayer 

edited collection, Mackinnon argued that rape is an instrument of a larger campaign of violence 

in the society; while for Buss, a focus on the generalised pattern of rape can lead to a problematic 

homogenisation in which war time rape is treated as seemingly inevitable, she argued that an 

alternative approach can be found, which is. What actually happens during rape situations?540 

Although rape is primarily a domestic issue provided for in national criminal or penal codes, 

however, rape in times of war assumed international dimension in the twentieth century; this is 

not to assume that the international community were unaware of the incidents of rape especially 

                                                            
540 A. Stiglmayer (ed), Mass Rape: The War Against Women in Bosnia,  see also K. Engle, ‘Feminism and its 

(dis)contents: Criminalising war time rape in Bosnia and Herzegovina’ American Journal of International Law 99: 

778-816, see also D. Buss, ‘Sexual Violence, Ethnicity and Intersectionality in International Criminal Law’ in  

Emily Grabham, Davina Cooper D Jane Krishnadas and Dermot Herman (eds) Intersectionality and Beyond: Law, 

Power andPolitics of Location (London: Routledge 2008) p.105 
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during the First and Second World Wars, but the international community did not bring the 

perpetrators of the crime of rape to face the justice process.541 

According to Nikolic-Ristanovic, war rape was publicly addressed in an international context 

during the First World War in relation to rapes committed by German Soldiers against Belgian 

women.542. 

After the prosecution of the Second World War, rape was also a subject of public discussion. 

However, rape committed at both the First and Second World Wars did not attract to any form 

of punishment by the perpetrators. War rape came to the fore in 1992 in relation to Bosnia War. 

This time, the media attention and the advocacy of feminist groups awakened the public 

consciousness to the crime. These media attention and feminist group’s advocacy secured 

precise and comprehensive legal prohibition of rape, as well as a political statement to prosecute 

rape in special ad hoc tribunals.543 

It seems to me that the public mention of rape indicate, the importance attached to women’s 

body, though at the time it had nothing to do with bodily integrity, but within the cultural notion 

of violation of women’s body as an affront to societal integrity, for women serve as the bearers 

of the next generation. 

The International Criminal Tribunal for former Yugoslavia (ICTY) was established on 25 May 

1993, by a United Nations Security Resolution544. The resolution contained the statute, the 

tribunal, its jurisdiction, organisational structure and as well as the criminal procedure in general 

terms. The establishment of the ICTY was the first war crime court established by the UN since 

                                                            
541 V. Nikolic-Ristanovic, Sexual Violence, International Law and Restorative Justice’ in Modern Approaches to 

International Law Supra note 25 p.273 
542 ibid 
543 Ibid at pp.273-274 
544 S/RES/827(1993) 
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the Nuremberg and Tokyo Tribunals.545At the inception of the ICTY, proposals were made by 

feminist groups that the statute should include rape as one of the crimes to be prosecuted. 

Unfortunately, the statute did not extend to war crimes because of the ambiguity of the wording 

in sexual violence crimes under the Geneva Convention. However, the crime of rape was 

included as a distinct crime in the statute of ICTY and later in the statute establishing the 

International Criminal Tribunal for Rwanda (ICTR), which also amplifies its humiliating and 

degrading treatment.546 

The conflicts in former Yugoslavia and particularly in Rwanda highlighted the use of rape as a 

weapon of war and a method of ethnic cleansing. The ICTY made a number of convictions by 

holding senior government officials and individuals responsible for the crimes committed. 

 For example, in Prosecutor v Dusko Tadic547Mr Tadic, a former Bosnian Serb Democratic 

Party’s local board president from Kozarac, north-western Bosnia and Herzegovina. The trial 

chamber found that after taking over the area of Prijedor, in north-western of BiH, Serb forces 

confined thousands of Muslims and Croats in camps. In a horrific incident in the Omarska camp, 

one of the detainees was forced by uniformed men, including Dusko Tadic to bite off the 

testicles of another detainee. In May 1997 the trial chamber found Tadic guilty of cruel 

treatment (violation of the laws and customs of war) and inhumane acts (crime against 

humanity) for the part he played in this and other incidents. Two years later, on appeal, Tadic 

was additionally sentenced for grave breaches of the 1949 Geneva Conventions bordering on 

inhumane treatment and wilfully causing great suffering or serious injury to the body of the 

victims; In January 2000 Tadic was sentenced to 20 years imprisonment. 

                                                            
545  R. Kerr, The International Criminal Tribunal for former Yugoslavia: An Exercise in Law, Politics and 
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546 K. Engle, ‘Feminism and its dis(contents): Criminalising war time rape in Bosnia and Herzegovina Supra note 
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In Prosecutor v Zdravko Mucic, Hazim Delic and Esad Landzo548The trial of the four former 

members of the Bosnian armed forces set a milestone in international justice by recognising 

rape as a form of torture, and as such it is both a grave breach of the Geneva Conventions and 

a violation of the laws and customs of war. The trial chamber considered the rape of any person 

to be a despicable act which strikes at the very core of human dignity and physical integrity. 

The ICTY Appeal Chamber upheld the findings of the trial chamber and sentenced Hazim Delic 

to 18 years, Zdravko Mucic to 9 years and Esad Landzo to 15 years respectively. 

In Prosecutor v. Anto Furundzij549the charges against Furundzija were on the multiple rape of 

a Bosnian Muslim woman committed under interrogations led by Furundzija who was at the 

time the commander of the Jokers, a special unit of the Croatian Defence Council (HVO) in 

BiH. It was not Furundzija personally, but his subordinate who raped the woman in front of a 

laughing audience of other soldiers. Nevertheless, as the unit commander, Furundzija was found 

guilty as a co-perpetrator and as an aide and abetter. The conviction was upheld on appeal and 

Furundzija was sentenced to 10 years imprisonment. 

However, it was the International Criminal Tribunal for Rwanda that brought a new perspective 

to rape in humanitarian crisis by focusing on two legal principles that were central to 

convictions. First, the requirement that the prosecution must establish the special intent 

(dolusspecialis) of the accused person to commit genocide, and Second, the definition and 

identification of a ‘protected group’ under the Genocide Convention, the ICTR strengthen the 

power of international criminal law to prosecute those responsible for acts of genocide, and in 

the development of jurisprudence on the constitutive elements of genocide.550 

                                                            
548Case No.IT-96-21 
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550 C. Aptel-Williamson, ‘Genocide, Crimes against Humanity and War Crimes: Cases in Criminal Responsibility’ 
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and International Center for Ethics, Justice and Public Life Brandeis University 2012 p.3 
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Today, the international community and especially the courts have shown interest in the 

elimination of gender violence, epitomised by the zero tolerance for gender specific crimes 

which result in gender violence especially in war situations. 

7.4 The African Jurisprudence on the Concept of Rape 

The International Criminal Tribunal for Rwanda (ICTR) was created by United Nations 

Security Council resolution acting within Chapter Seven of the United Nations Charter.551 It 

was established for the prosecution of persons responsible for genocide and other serious 

violations of international humanitarian law committed in the territory of Rwanda between 1 

January 1994 and 31 December 1994. It may also deal with the prosecution of Rwanda citizens 

responsible for genocide and other such violations of international law committed in the 

territory of neighbouring States during the period.552 

The ICTR adjudicated on several cases brought before it; among the several cases prosecuted 

before the tribunal are the following:  

Prosecutor v Gacumbitsi553 

Mr Sylvester Gacumbitsi, a teacher who was charged with the offence of genocide, crimes 

against humanity which involves extermination and rape. It was established during his trial that 

he authorised the extermination of Tutsis and this was carried out at the Nyarubuye Church 

building; it was also established at his trial that he ordered the rape of Tutsi girls. After the 

review of the evidence of the prosecution witnesses; the trial chamber unanimously found the 

accused guilty of Genocide Count 1, Crimes against Humanity (extermination), Count 3 and 

Crimes against Humanity (rape) Count 5, the chamber found the accused not guilty of murder 
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and rejects count 2 of his charge that borders on complicity of genocide having convicted him 

on genocide. He was given a single sentence of 30 years. 

Prosecutor v. Alfred Musema,554 

Mr Alfred Musema began his Career as a Civil Servant with the Rwandan Ministry of 

Agriculture and Livestock Breeding, in 1994; he was appointed Director of a public enterprise, 

the Gisovu Tea Factory. The charges against him were complicity in genocide, conspiracy to 

commit genocide, crime against humanity, serious violations of Article 3 common to the 

Geneva Conventions and the Additional Protocol 11 thereto. The trial chamber established all 

the charges against him and found him guilty on several counts: count 1 guilty of genocide; 

count 5, guilty of crime against humanity (extermination), count 7, guilty of crime against 

humanity (rape). He was found not guilty of count 2, complicity to commit genocide; count 3, 

conspiracy to commit genocide; count 6, crime against humanity (other inhumane acts) count8 

violation of common Article 3 to the Geneva Conventions and the Additional Protocol 11 

thereto, Article 4 of the Statute. In reviewing the role played by Musema in the Rwandan 

conflict. The trial chamber committed him to a single life sentence of imprisonment and 

disregarded the mitigation plea of the Defence Counsel because Musema was not remorseful 

regarding the role he played during the conflict while on trial. 

Prosecutor v. Laurent Semanza555 

The accused was charged with fourteen counts of genocide, crime against humanity, and serious 

violations of Common Article 3 and Additional Protocol 11. The accused had the intent of 

destroying the Tutsis population in Rwanda as an ethnic or racial group. He also participated in 

attacks causing bodily harm and sexual violence at four locations: Bicumbi Ruhanga, Musha 
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and Gikoro. He also made threatening remarks against the Tutsis. The accused was convicted 

on all 5 counts namely: count5 crime against humanity (extermination); counts 10-14, crime 

against humanity (rape); crime against humanity (torture); crime against humanity (murder). 

The accused was sentenced to twenty-four years and six months. 

The convictions of Gacumbitsi, Musema and Semanza, among others, shows the willingness of 

the Tribunal to not only prosecute war offenders on rape but to make them examples of how 

not to prosecute a war. However, it was in the case of the Prosecutor v. Jean Paul Akayesu,556 

that the International Criminal Tribunal for Rwanda established a principle of law that shows 

that the international community will not condone rape in any manner and especially in war 

times. 

In examining the different cases and the judgement of the Tribunal, the decisions in Gacumbitsi, 

Musema and Semanza came after Akayesu.  Akayesu’s trial and conviction both at the trial 

chamber and later at the appeal chamber is of immense interest to African feminism and legal 

scholars. In that case, the trial judge brought a rights perspective to the concept of rape; by 

employing the special intent principle of dolusspecialis and secondly, acts committed against a 

‘protected group’ under the Genocide Convention of 1948. 

In the Celebrated case of Prosecutor v. Jean Paul Akayesu557 

Facts of the Case 

Mr Jean Paul Akayesu was a former teacher and a city Mayor who became a war lord during 

the Hutu genocide against the Tutsis. He was charged with rape and gender violence as a 

genocidal act. The charge was not included in the original indictment against Akayesu the 

indictment had to be amended following the spontaneous testimony of two Tutsi women in 
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court with substantial evidence against Akayesu, and also on the amicus brief submitted to the 

Tribunal by a coalition of Women Non-Governmental Organisations. The original indictment 

contained charges for ‘crime against humanity’ with respect to rape and gender violence and 

with respect to offences committed against personal dignity, referring to violations of the 

Geneva Conventions and Additional Protocols under which rape and gender violence can 

constitute genocide, in the same way as any other act as long as it is committed with specific 

intention to destroy, in whole or in part, a particular targeted group. The key element of the case 

of gender violence considered in genocidal acts is in legal terms, the ‘mensrea’, the intention, 

and the ‘actus reus’ in which the crime is committed. 

The Judgement 

Mr Akayesu was found guilty of genocide, direct incitement to commit genocide, torture, 

murder, rape and inhumane acts such as crimes against humanity. In finding Akayesu guilty of 

genocide, the trial chamber held: That Article 2(2) (b) of the ICTR Statute was, ‘without limiting 

itself thereto, to mean acts of torture, be they bodily or mental, inhuman or degrading treatment 

or persecution. The trial chamber found that the allegations in Paragraph 12 (A) and 12 (B) of 

the amended indictment amounted to serious bodily harm or mental harm emphasising that in 

its opinion, they (rapes and sexual violence) constitute genocide in the same way as any other 

act as long as they are committed with the specific intent to destroy in whole or in part, a 

particular group target. The trial chamber made a finding of facts to the effect that sexual 

violence satisfies the legal prerequisites of article 2(2) (b) of the ICTR Statute, taken 

conjunctively with killings, they (sexual violence and killings) constitute the underlying acts of 

the substantive crime of genocide. 

Mr Akayesu was found guilty of rape, inhuman acts and crime against humanity under article 

3(g) and (i) of the ICTR Statute. The trial chamber advocates for certain elements in the 
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definition of rapes it notes the lack of a universal definition of rape and suggests that ‘rape 

should be defined to include acts tantamount to ‘a physical invasion of a sexual nature 

committed on a person under circumstances which are coercive’. It held that sexual violence to 

be ‘any act of sexual nature which is committed on a person under the circumstances which are 

coercive’. The trial chamber then listed seven indices of rape and multiple rapes that Akayesu 

were guilty of under article 3(g), and three other instances of sexual violence exclusively that 

attracted Akayesu’s criminal responsibility under Article 3(i).  

In sentencing Akayesu, the trial chamber imposed several consecutive ten year prison terms. 

Akayesu is now serving a life sentence. The Tribunal Chair, Judge Nevanethem Pillay, while 

commenting on the Judgment handed down to Mr Akayesu stated that: 

Indeed, rape and sexual violence certainly constitute infliction of 

serious bodily and mental harm on the victims and are even one of 

the worst ways to inflict harm on the victim as he or she suffers both 

bodily and mental harm. In the light of the evidence before it, the 

chamber is satisfied that the acts of rape and sexual violence 

described above were committed solely against Tutsi women, many 

of whom were subjected to the worst public humiliation, mutilated 

and raped several times often in public, in the Bureau Communal 

premises or in other public places and often by more than one 

assailant. The Trial Judge in handing down the sentence went further 

by stating that: ‘from time immemorial, rape has been regarded as 

spoils of war. Now it will be considered as war crime. We want to 

send out a strong message that rape is no longer a trophy of war. 

The Case on Appeal558 

Mr Akayesu appealed against the judgement of the trial chamber. However, his appeal did not 

succeed and the judgment of the trial chamber was upheld. 

The decision of the International Criminal Tribunal for Rwanda regarding Mr Jean Paul 

Akayesu for his role in the Rwanda war by employing rape as a weapon towards Tutsi women 
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was applauded by the International Community. Mackinnon commenting on the judgement  

handed down to Akayesu argued that, ‘the acts of rape and other sexual violence as charged are 

acts of genocide, causing serious bodily or mental harm, when committed as part of 

international campaign to destroy a people as such on ethnic basis’.559The campaigns and 

academic writings of Mackinnon have however been criticised for laying too much emphasis 

on rape and for playing into internal conflict between women’s rights activists in former 

Yugoslavia by emphasising the ethnic dimension of the use of rape. Although the gendered 

nature of rape and military violence was their concern, in this context it was more important to 

reduce hostility than to stir outrage.560 

The Akayesu decision has also elicited strong reactions among other feminists who differ in the 

euphoria that greeted the decision in some quarters, and argues that the decision did not do 

justice to women individually. 

For example Doris Buss argues that: 

‘The record of the Rwanda tribunal reading as a whole seems to pull 

in two different directions. On the one hand, a significant number of 

judgements have been recognised, and treated almost as a fact that 

women were raped in large numbers as part of genocide, and a few 

decisions have drawn attention to rape as part of the overall violence 

targeting the Tutsi community. And yet, the rape of individual 

women has been largely absent from the record of convictions’.561 

It seems to me that the observation of Buss on the judgements of the ICTR goes to the 

fundamental difference in rights theory which underscores the Universalist notion of rights and 

the relativist theory of rights. In western world, attention is placed more on individual rights, 
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while in the third world and in this context sub-Sahara Africa, particular attention is placed 

more on the collective, the society. This is not to argue that individuals do not have access to 

rights, what is paramount is the overall interest of the society while not ignoring the needs of 

the individual.562The tribunal in not singling out the rape of a woman per se did not intend to 

blur individual rights as it has been alleged by Buss; rather its focus was on the rape directed at 

a group, though not unmindful of its impact on an individual. In the words of Mibenge, where 

she stated that: 

The word ‘rape’ has become a powerful political word in Rwanda. It 

is circulated actively and often graphically, in newspaper reports, 

radio broadcasts, and social debates. She noted that stories of rape 

when used to underpin survivor demands for remedies such as 

reparations and health care became silenced; rape was a discourse to 

show the ‘bestiality of the Hutu extremists who masterminded and 

committed the genocide.563 

Mibenge analysis focuses and queries the visibility of rape in a post-conflict situation and its 

attendant effect on individuals. I will argue that ‘rape’ cannot be wished away especially when 

it is committed on a large scale, hence the visibility notwithstanding; its emphasis on individual 

women makes it to cease being a ‘private wound’, but a public malaise that must be tackled. 

She noted that survivors find it difficult to leverage on their experience in asking for reparations 

and make demand for health care. This I reason should be expected of the victims because 

invariably specific gender offences like rape carries social stigma and victims will prefer to 

nurse their wound privately.564 

It is submitted that in bringing rape to the consciousness of the society is a very important 

development which pierces the veil of public/private divide; though not all victims will leverage 

                                                            
562C. Ake, ‘Human Rights: The African Context’ Supra note 93 pp.5-13 
563 Ibid p.154 see also C. Mibenge, ‘Gender and Ethnicity in Rwanda: on legal remedies for victims of war time 

sexual violence in Gender, violent conflict, and Development D. Zarkov (ed) (New Delhi: Zubaan Books 2008) 

p.15 
564 F. Ross, Bearing Witness: Women and the Truth Reconciliation Commission in South Africa (London: Pluto 

Press 2003) p.1 
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on the crime to access health care or demand reparation, yet the consciousness of the society 

and the possibility of access to rights concerning bodily integrity is of utmost value to the 

society and the women-folk at large. Furthermore, prosecution and examination of war rape in 

Africa through international criminal tribunals becomes necessary as it serves as an opportunity 

to assess African feminist’s contributions to international human rights, and more importantly 

because in times of war women are much more vulnerable to attacks by men either as soldiers 

or as civilians who seeks, to establish superiority by ‘conquering’ the women of the vanquished 

side.565 

It seems to me that the Akayesu judgement serves as an historical milestone in many ways. 

First, the concept of rape was advanced further in international law to reflect women’s human 

rights within international human rights. Second, rape and gender violence have been lifted 

beyond the private realm of personal law cum municipal law to international law, and it is seen 

in the mould of crime against humanity. Third, rape and other sexual crimes is not limited to 

bodily harm but also link to mental harm, this reasoning shows the African feminist’s holistic 

application of human rights principles to everyday life especially as it relates to women. Fourth, 

I will argue that the pronouncement of Judge Pillay on Akayesu reflects a ‘situated judgement’ 

analysis of events in handing down the verdict; while Pillay may not be a known African 

feminist, it seems to me that the use of African feminist’s principle is a reflection of certain 

feminist beliefs which she agrees with even when she did not hold herself out as one; the 

judgement was given within a panel, but I will argue that as the lead judge in the case, she 

certainly will have a measure of immense contribution (s) that will assist the direction in which 

the judgment entailed. 

                                                            
565T. de Wit, ‘An Analysis of the Development of the definition of Rape in International Criminal Law’ Supra note 

533 p.5 
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Furthermore, Akayesu’s decision signifies an international  court on African soil (within 

international law) new way of looking at an old problem, because it develops a new 

jurisprudence within international human rights and international humanitarian law that will 

serve as a deterrent to not only war lords, but to all who believe in impunity in prosecuting war. 

This decision in my view contextualises how female bodies are perceived in Africa, and it 

challenges the public/private divide as epitomised by western radical feminists when discussing 

issues that concern women; I find support for this in Steady’s words wherein she  states that: 

‘The female body is viewed as an asset, as a sacred vessel carrying 

life and as a source of strength and pride. The woman is of intrinsic 

value in the ideology of many African societies and represents the 

ultimate value in life namely the continuity of the group’.566 

 

Conclusion 

This chapter is an examination of African feminism in redefining the public/private divide. In 

it, I reiterate that it is misleading to apply the theory to sub-Sahara in explaining the cause of 

women’s oppression and subjugation from the public/private divide. It examines the concept of 

rape, by noting the various definitions from four jurisdictions. The work also traced its 

emergence from the municipal to the international sphere by focusing on the judgements from 

the two international criminal tribunals of former Yugoslavia and Rwanda. 

In examining African feminism’s contribution, I dwell on The African Jurisprudence on rape 

as given by Judge Nevathenem Pillay I posit that the Rwanda tribunal improved on the work of 

the Yugoslavia tribunal in the field of international criminal law. I argue that the Rwanda 

tribunal went beyond mere improving on the activities of the ICTY, it further, succeeded in 

establishing a new jurisprudence on rape and sexual violence as it relates to war crime.  

                                                            
566 F. Steady, The Black Woman Cross Culturally Supra note 184 p.11 
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The chapter while examining various decisions from the ICTY and ICTR concludes that the 

judgement in Akayesu brings to the fore the distinct contribution of ICTR to international law 

international human rights and international humanitarian law. It is really ‘a new way at looking 

at an old problem’. Its main contribution lies in giving teeth to reproductive rights of women by 

addressing the total configuration of the conditions of women. 
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Chapter 8: Bringing Holistic Approach to Women Issues: Environmental Rights as 

Women’s Human Rights 

8.1 Introduction 

This chapter highlights the practical demonstration of African women as transformative agents 

in the society, i.e being able to respond environmental issue in contemporary time. In African 

contexts, it is now well established that women were actively involved in the colonial and 

nationalist struggles that led to the independence and the birth of modern States.567The ensuing 

period has also witnessed women activism which is now directed at societal challenges. In other 

words, African feminism has made an inroad into the world of human rights and development. 

This is reiterated by Mama when she noted that: 

It is worth recalling that one of the major contributions of feminist’s 

epistemology; enriched as it has been the interventions of southern 

based feminists is an insistence on being constantly alert to the 

politics of location and diversities of class, race, culture, sexuality 

and so on. Feminist’s epistemology also seeks to build an 

understanding of connections between local and global, between 

micro-politics of global economy. This reflects a certain holism to 

challenging and subverting the disciplinary and locational 

fragmentation which have tended to demarcate and circumscribe the 

theorising of gender and gender relations.568 

The Emergence of African feminism has not only queried the 

assumptions and writings about African women; it has also 

expanded the epistemology in feminism and influenced an 

alternative perspective to the ‘woman question’ in international 

discourse.569 

By this, Mama is depicting the importance of the contributions of African feminism to 

contemporary issues in international human rights and in the context of this work, its impact on 

an issue that is of importance in the world polity today (the environment). 

                                                            
567F. Oyekanmi, ‘Women and the Law: Historical and Contemporary Perspectives’ in Women in Law Supra note 

376 p.32  
568 A. Mama, ‘Critical Connections: Feminist Studies in African Contexts’ in Feminisms in Development Supra 

note 141 p.152 
569 Ibid at p.153 
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Thus, this chapter will examine the contemporary issue of environment as the environment 

affects the human race in a tangible manner. The discussion is premised on the African feminist 

principle of: women’s condition in Africa needs to be addressed in the context of the total 

production and reproduction of their society, and this scenario involves men and children. The 

focus on environment is premised on the following: the need for environmental sanctity as 

evinced by the United Nations Conferences on the environment; the establishment of the United 

Nations Environment Programme in Nairobi, Kenya, to oversee the regime of the world 

environment; the contribution of the African continent in the African Charter on Human and 

People’s Rights as the first international treaty with a provision on the right to environment. 

Environment is paramount and critical in Africa, because, according to Mabogunje: 

‘Sub-Saharan Africa suffers from serious environmental problems 

including deforestation, soil erosion, desertification, wetland 

degradation and insect infestation’.570 

Thus, it is necessary to show, first, that Africans have not been oblivious to environmental 

challenges and specifically that African women through activism have pulled together their 

synergy and the collective ethos found in African cultural heritage in promoting environmental 

sustainability. I will argue that the efforts of African women in the promotion of environmental 

sanctity should be construed as environmental rights as international human rights; this 

contribution becomes imperative because environmental degradation does not respect 

boundaries and moreover women bear the brunt of environmental disasters, as environmental 

disasters affect women as nurturers and carers, but also because activities of women impact on 

natural resources and the environment. Women are not only victims of natural resource 

depletion but also pollution to which they also contribute as well in their interaction with the 

environment as farming and other exploitative activities on land, such as mining, In the 

                                                            
570 A. Mabogunje, ‘The Environmental Challenges in Sub Saharan Africa’ African Technology Forum Volume 8, 

Number 1 p.1 
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discussion on the environment, the feminist perspective is a tool of analysis in understanding 

how the environment affects women and also women’s positive contributions in preserving the 

environment. 

The discussion starts by defining the word ‘environment’: the definition of the environment 

serves as an avenue in situating the discourse as to what forms the sum total of both living and 

non-living things and the impact of environmental degradation on the activities of both living 

and non-living things. Next, it analyses the influence of feminist theorists on the environmental 

discourse; this is followed by, the evolution of environmental rights in international human 

rights with specific focus on UN conferences on the environment; the work progresses to a 

discussion of African women vis-à-vis the environment in which they live; it further considers 

the African Charter on Human and Peoples Rights and other regional treaties on the 

environment; the activities of some African women in relation to the environment is discussed, 

premised on the intervention of the Green Belt Movement in Kenya as a practical demonstration 

of act of preservation of the environment in the planting of trees, and women in Nigeria who 

fought oil giants on account of environmental degradation. 

8.2 Women, Environment and Human Rights 

It is absolutely clear that in the discussion of the environment and human rights or any analysis 

thereof, must include the understanding of gender. Women are at the forefront of environmental 

activism simply because women’s labour becomes more difficult with the incidents of 

deforestation, desert encroachment, flooding or displacement, especially those who live in 

Agrarian societies. Women are primarily responsible for the health of their families, and more 
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importantly women’s lives and bodies are being affected with the development of 

biotechnologies.571 

8.2.1 Definition of the Environment 

The environment has been defined variously by several text writers and policy makers. For 

example, a US Secretary of Defence defines the environment as: 

Combination of elements whose complex inter-relationships make 

up the settings, the surroundings and the conditions of life of the 

individual and of society as they are and as they felt.572 

The environment is also seen as comprising of all living and non-living things on earth and 

some other region. The environment comprises the interaction of all living things. 

Environmental rights mean access to the unspoiled natural resources that enable survival, 

including land, shelter, food, water and air. They also include pure ecological rights, including 

the right for a certain beetle to survive or the right of an individual to enjoy an unspoiled 

landscape.573 

According to Wolf et al, in its most general sense, ‘the environment’ refers to our surroundings. 

It is also understood to include not only land, air and water, but also the built environment and 

the condition of the local neighbourhood. The environment for others means something specific 

and refers to the conservation of natural habitats and ecology.574 

The above definitions from the US Secretary of Defence, Friends of the Earth and Wolf et al is 

the sum total of what the environment entails, which is the totality of both living and non-living 

creatures. It goes further to show that there is need for environmental conservation. 

                                                            
571Ana Isla et al , Editorial Page, Canadian Woman Studies: Women and the Environment Spring 1993 (Volume 

13, Number 3) p.3 
572EC Council Regulation 1872/84, Action by the Community Relating to the Environment, 1984 culled from 

Stallworthy, Understanding Environmental Law 
573 Friends of the Earth International Briefing Note p.1 
574Susan Wolf, Anna White, Neil Stanley, Principles of Environmental Law, Third Edition (London/Sydney: 

Cavendish Publishing Limited 2002) pp.4-5 
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8.3 Feminist Theory and the Environment 

Feminism as an ideology is pervasive, permeating all disciplines and facets of human life. 

Feminism as a woman’s movement is a political expression of women’s concern and it strives 

towards transformation of the society, because of the diversity among feminist’s in terms of 

how to achieve the goal of equality of the sexes, there is no universal strategy in which the 

feminist movement globally share. Though there is a consensus among feminist’s on the need 

for minimum standards in ending subordination predicated on sex, race, class, ethnicity and the 

importance of living in a wholesome environment.575 

Braidotti et al argues that: 

Feminism has been one of the most inspiring and subversive critical 

analyses and practices of this century. Its opposition to the dominant 

modes of production and politics, its re-evaluation of accepted ways 

of thinking and behaving; its critique of culture and everyday life is 

derived from a variety of positions which sometimes intersect and 

are contradictory. Together, they form a complex chorus of voices 

in which certain themes, dominant at times, then temporarily 

dormant, return with different accent and emphases. A recurrent 

topic of debate within the feminist movement has been the relation 

between women and nature. Feminist thinkers have been fascinated 

by the internal conundrum of how to denounce male dominance and 

to fight for women’s special concerns, while denying that women are 

‘naturally’ subordinated and thus special.576 

Braidotti et al arguments shed light on the debate on women and the environment, which is the 

relationship between women and nature. 577  However, in the words of Elliot, women’s 

contribution to the environment ‘is more than an exercise in ‘adding to the debate’. Rather, it is 

an effort in making women visible and examining the basis of their visibility. She argues that, 

the debates on global environmental issues have proceeded from the most part of assumption 

                                                            
575 L. Turnbull, Double Jeopardy, Supra note 203 p.28 
576 R. Braidotti et al The Environment and Sustainable Development: Towards a Theoretical Synthesis (London: 

Zed Books in association with INSTRAW 1994) p.59 
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that environmental degradation or insecurity affects women and men equally and in the same 

way. In other words, that environmental insecurity is gender neutral. Yet not only is 

environmental degradation gender specific at both local and global level, environmental policy 

debates have been gendered in a number of significant ways that have marginalised women and 

their expertise.578 

It seems to me that the consciousness of women in identifying environmental problems should 

be seen from the prism that environmental degradation affects women in very specific ways as 

argued by Elliot. Invariably, this has led to the involvement of feminist’s movement in seeking 

solutions to environmental degradation which has resulted in water, energy and sanitation crisis 

in some parts of the world.579 

Feminism in addressing the challenges women face in caring for the environment falls within 

three categories as identified by Einstein, which are: 

1) visionary and Utopian feminist writers calling for equality and sisterhood; 

2) feminist’s insisting on difference which in Einstein’s view led to essentialism and the 

metaphysics of Mary Daly, and 

3) Feminist’s that recognise diversity with emphasis on socio-economic issues. 

Young in classifying the feminist’s movement in environment differs from Einstein, in her 

classification, she groups feminist’s environmental movement into two categories which are 

humanist and gynocentric feminism. She argues that: 

Humanist feminism defines ‘gender as accidental to humanity’ she therefore urges both men 

and women to ‘pursue self-development in those creative and intellectual activities that 

distinguish human beings from nature. Gynocentric feminism is defined as; the recognition of 

                                                            
578  L. Elliot, Women, Gender, Feminism and the Environment: The Gendered New World Order (London: 

Routledge 1996) p.18 
579UN Report: World faces ‘water-energy’ Crisis. World Water Development Report (WWDR) March 21, 2014 
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the superiority of values embodied in traditional female experience and rejects the values 

(violence and individualism) embodied in male dominated institutions. 

Kristeva departs from either Elliot three types of feminism and Young`s in her two strands of 

feminism. She classifies environmental feminism as follows: analysis of egalitarian reform 

oriented feminism versus the cultural oriented feminism as seen, in Young version of 

gynocentric feminism and Essentialist’s feminism. 

Egalitarian reform oriented feminism is a belief that all people are equally important and should 

have the same rights and opportunities in life. This philosophy transferred to the environment 

means living and non-living things should have equal rights. Cultural oriented feminism links 

the environment with the cultural experience of women, such as the engagement with the 

farmland and the totality of the environment. Essentialist’s feminism, in this third category, has 

been distinguished by Kristeva as those feminists who claim that the category of ‘woman’ does 

not exist and that collective identities are dangerous fictions. 

Under this last category of feminism she subsumes the French feminist’s perspectives of 

Cixious and Irigary, whose perspectives aim to foster the expression of the feminine and sexual 

symbol of specificity. The analysis of the three strands of feminism on the environment reflects 

western feminist’s perspectives on environment. Invariably these western feminist’s 

observations on the environment do not always reflect the generality of views of women on the 

environment. In the words of Davis: 

The women movement found its most adherents among middle class 

white women, intrusions of supremacy as they were gradually 

brought to light, furnished for the vast majority, the only experience 

of the immediacy of social supposition.580 
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To Davis, the women’s movement is not homogenous; this she perceives exacerbates a 

theoretical inability to discover the threads connecting female oppression to other visible social 

antagonism.581 

The disparity between the needs and aspiration of women in the ideological divide of the north 

and south has compounded feminism and the environment. I must state that there is no 

monolithic north, as there are marked differences between Anglo-American, European, Blacks 

and other people of colour. The differences within women in the northern hemisphere are not 

the focus of this research. I have made recourse to the northern perspectives because it serves 

as a theoretical ladder in which to depict the contributions of African women through African 

feminism and those who live in the south. 

Afshar and Agarwal argue that the women from the south have criticised women’s movement 

for generalising about women. They observe that though women worldwide have certain things 

in common, yet there are marked differences in relation and lived experiences. Women 

worldwide in their biological reproductive role experience communality of functions and 

responsibilities, but they are less cohesive in their experiences of domesticity and the effect to 

which the double burden of nurturing and productivity come into daily conflict.582 

Afshar and Agarwal mirror the ideological construct of third world women in which sub-Sahara 

Africa is inclusive; while the observation of Afshar and Agarwal mirror the inner workings of 

third world women, yet within the third world there are disparities in the way environmental 

degradation affects different communities. I now turn to the lived experiences and contributions 

of African women in the field of environment. 

 

                                                            
581 Ibid at p.146 
582 Hafshar Afshar and Bhati Agarwal, Women, Poverty and Ideology in Asia: Contradictory Pressures Uneasy 
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241 
 

8.4 African Feminism and the Environment 

African women play a very important role in the management of land, agriculture, forest and 

water resources. This is because of the close relationship which they maintain with the 

environment, either as producers or processors of food; as purveyors of water, fuel for energy, 

health care and sanitation facilities, and as child bearers amongst their many other duties. These 

roles mean women depend more on the availability of natural resources.583 

In sub-Sahara Africa where elderly women often serve as traditional midwives, medicinal herbs 

for newly delivered babies and their mothers are derived from the forest resources. In other 

areas such as the west coast of Africa, some women derive their income from oysters harvested 

from mangrove swamp and fresh water swamp ecosystems support their fishing activities. Loss 

of biodiversity negatively impact on women’s livelihood; it means loss of income, livelihoods, 

food sources and medicine for women and their dependants.584 

According to Wane et al: 

The cosmology or the belief of the system of the ancient people of 

Africa has a relevance to how African people understand and 

conceptualise ecosystems, environmental change and conservation 

today. This knowledge has been passed from one generation to the 

next through stories, riddles, proverbs and folklore as a result 

throughout the ages, African children were taught to respect the 

earth.585 

Furthermore, Wane et al in the light of lived experiences from Kenya establish the notion that 

the average African has environmental awareness and this is derived from family socialisation 

which rests on the cultural lifestyle of the people. 
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242 
 

Arewa also capture African environmental knowledge and sustenance awareness by stating that: 

Mother Africa taught her children to respect the earth and all that live 

in it. She taught them the laws of nature and helped them understand 

cosmic rhythms. African people who created rituals to communicate 

with these forces, which then were deified and praised, knew the 

celestial realms and elements. Ancient Africans live closely with 

nature and they realise the internal energies also govern the four 

elements of water, earth, air and fire.586 

Arewa did not elaborate on the rituals Africans employ to respect the earth. However, some of 

these rituals in my experience in Nigeria are the New Yam Festival587 the Argungun Festival in 

Kebbi State of Nigeria588some forests are forbidden to the general public and are therefore 

reserved areas in the community;589 there is also the worship of rivers e.g. Osun River in 

Nigeria590 

The reference to rituals in Arewa’s argument is no support for rituals in modern times; it is an 

attempt to show that Africans engage in certain practices in understanding the need for 

preservation of the environment. Of course the world is now in the scientific age and science 

can explain phenomenon which in times past are hidden and can only be explained by relying 

on the supernatural. 

There is paucity of literature on African’s teachings on the environment. However, 

archaeological findings and research have indicated the beliefs of ancient Nubians in connection 

with the environment. The Nubian research arrived at this by paying attention to their relations 

with self, universe and creation. The Nubian belief system developed out of the people’s 

engagement in the generation, acquisition and classification of knowledge within linguistic, 

cultural, economic, ecological and sociological world. This has also created the 

                                                            
586 ibid 
587The New Yam Festivals is celebrated in most communities in Africa at the beginning of the Harvest season 
588The Big Fishing Festival celebrated to showcase the fishing prowess of the community. 
589Forbidden forests are found in several parts of Africa preserving the natural fauna of the environment. 
590The worship of Osun River which comes up on last Friday in August annually serves as a tourist destination in 
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interconnections between people’s spirituality, language, culture, nature and the use of nature; 

as a result, African people especially women tend to hold nature sacred within a relationship of 

respect and reverence contrary to the western scientific urge to control and dominate.591 

From the foregoing the work argues that African feminism recognises diversity and emphasis 

on socio-economic issues; African feminism departs from the notion of gender as accidental, it 

identifies with gender and views the role of women and men as complementary in the 

management of resources; African feminism while recognising African values in the care of the 

environment does not see these values as superior, as those values serve as African 

interpretation of the environment. As Karibi-Whyte argues:  

Casting our minds to the old African culture, we found out that there 

are often demarcations on land, there are forests reserved in which 

no hunting must take place, there are streams designated only for 

fetching of water and there are also rivers solely for fishing.592 

The African feminism perspective to the environment will fall under the egalitarian oriented 

feminism which is culture specific and believes that all people are equally important and should 

have the same rights and opportunities in life. Thus, the environment should be treated with 

care and respect. The quest for the resolution of environmental crisis precipitated by 

development has led to search for solutions. The United Nations, recognising early that the 

challenges facing planet earth is beyond the capacity of individual nations; it is within this 

recognition of awareness that necessitated the birth of the United Nations Environment 

Programme and the UN Conferences on the environment.593 

 

 

                                                            
591 Ibid at p.92 
592A. Karibi-Whyte, ‘Law and Culture in Nigeria: Challenges, Conflicts and Adaptation in a Global Village’ paper 

presented as part of Staff Seminar Series of Nigerian Institute of Advanced Legal Studies (University of Lagos 

campus) Akoka Lagos 20 May 2000 
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8.5 United Nations Conferences on the Environment 

The First UN Conference on the Environment was held in Stockholm, Sweden in 1972. It 

brought together both the industrial and developing nations of the world in addressing the rights 

of the human family to a healthy and productive environment. The major achievement of the 

Conference is in the agreement signed by 114 countries to stem environmental degradation by 

holding themselves responsible for the quality of the environment, particularly the oceans and 

the atmosphere which necessitated the signing of Declaration of Principles covering climate 

change, marine pollution, population growth, the dumping of toxic wastes, and the preservation 

of the biodiversity. In accordance with the Declaration of Principles, a permanent environmental 

unit was established to coordinate the activities of the international effort. Thus, the 

establishment of the United Nations Environment Programme emanated from the United 

Nations General Assembly resolution.594 

The Second UN Conference on Environment and Development tagged the Earth Summit was 

held in Rio de Janeiro in 1992; twenty years after the first conference in Sweden. In attendance 

were 178 nations with 117 Heads of States. The main documents agreed upon at the Earth 

Summit are as follows: 

1) The Convention on Biological Diversity; a binding treaty requiring all nations to take 

inventories of their plants and animals and protect the endangered species; 

2) The Framework Convention on Climate Change and Global Warming; a binding treaty 

that requires nations to  reduce their emissions of carbon dioxide; 

3) The Declaration on Environment and Development, a non-binding principle for 

environmentally sound development known as Agenda 21 which outlines global 

strategies for cleaning up the environment and encouraging sound development.  
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The Conference is however hampered by disagreements between the industrialised nations and 

the poor developing countries.595 

The United Nations Climate Change Conference commonly known as Copenhagen Summit 

was held in 1995. The summit was to serve as the forum for a framework on Climate Change 

Mitigation. The Copenhagen Accord was drafted by the United States of America, China, India, 

Brazil and South Africa. It is also a non-binding document that was never adopted by the 

participating countries due to differences of opinion on how to tackle climate change.596 

The World Conference on Environment and Development Report (WCED) ‘Our Common 

Future’ was published in 1987, with the main theme of sustainable development: a process of 

change in which the exploitation of resources, the direction of investments, the orientation of 

technology development and institutional change are in harmony and enhance both current and 

future potential to meet human needs and aspirations;597The imperatives put forward by ‘Our 

Common Future’ were different for the North and the South; the message to the North is to 

develop ‘greater efficiency’ in using materials and energy.598 

The message to Africa, Asia and Latin America where population growth is now concentrated 

is ‘to have fewer children’. In examining the message to Africa, the question arises whether 

such prescription would solve environmental degradation? It seems to me that the message to 

developing countries ‘to have fewer children’ is a neo-Malthusian argument that poverty stems 

directly from overpopulation. This further raises the question to consider whether Sub-Sahara 

Africa is really overpopulated?  
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According to Mabogunje, over the period 1600-1900, Africa lost a large part of its population 

to internecine warfare and the slave trade. As a result, by 1900, this region was more sparsely 

populated than it had earlier. Second, at 23 persons per square kilometre, the region’s current 

population density is still low compared to that of Asia or Europe.599 In a recent study of the 

relationships among population growth and density, the intensification of agriculture and the 

implications for sustainability offers some useful insights on the issue. The study focused on 10 

areas with relatively dense populations (ranging from 150 to more than 1,000 persons per square 

kilometre). Five of these were in East Africa (in Kenya, Rwanda, Uganda, and Tanzania), while 

the remaining five were in West Africa, mainly in Nigeria. In all these areas, the study found 

that ‘contrary to much conventional wisdom that portray African smallholders as wrecking their 

physical resources, particularly in the face of land-intensive conditions…farmers…made 

considerable investments in resource-based capital, thereby protecting their farms from major 

environmental deterioration and the negative impacts of intensification and production that 

usually follows.600 

This is not to imply that there should be no concern for over population or sustainable 

development, but to argue that overpopulation does not result in dire consequences. What is 

necessary is for African states to work towards conservation measures in protecting natural 

resources from excessive use, protection of water sheds, prevent soil erosion and the 

preservation of habitats, species and biodiversity.601 

The third United Nations Conference on Environment was held at Rio de Janeiro, Brazil, 

from18-22 June 2012. Rio+20 as it is named saw the international community resolve to renew 

the political commitment to sustainable development, examine the progress and gaps in the 
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117 
601Ibid p.5 
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implementation of previous resolutions, and identify solutions to new challenges. The focal 

points were the green economy in the context of sustainable development, poverty reduction, 

and the reform of sustainability and environmental governance within the UN.602 

The United Nations conferences on environment become relevant to African nations, in that 

representatives from the continent participated in all the meetings. The participation at these 

meetings enables African women to have a better understanding of the implication of 

environmental degradation on the continent and the need to be part of the solution. The question 

is: why should Africa be part of the solution? To this I now turn. 

8.6 African Charter and the Right to Environment 

Africa is the largest Continent on earth after Asia, and currently considered among the most 

strategic regions in terms of global development opportunities; with about 30 million square 

kilometres including adjacent islands and the Sahara (world’s largest desert). Africa covers 20% 

of earth’s total land area. Africa is also the second most populous continent after Asia with over 

965 million people it accounts for about one seventh of the world’s population. The vast 

landscape of Africa contains a host of natural wonders and rich resources such as coltan and 

platinum which are considered the most strategic of minerals. Its grasslands, wetlands, 

mountains, deserts, rainforests and marine areas are home to thousands of species of plants and 

animals. It is also a land of unparalleled natural beauty and its rainforests are an important store 

house for carbon. Its vast mineral and natural resources provide immense opportunities for 

economic growth, development and human well-being.603 

It is no secret that Africa is exceptionally rich in natural and cultural resources and that the 

continent has an interesting social make up with a variety of different indigenous groups, 

religions, languages and independent countries with different histories and political and 
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decision making structures. Economic growth is essential to ensure progressive development 

on this continent, which is home primarily to (often very poor) developing countries.604 

The diversity of the African continent also makes her vulnerable to specific issues which are 

not found in other regions. The differences centre on situation between countries of the northern 

hemisphere. The physical environment of Africa is different coupled with the levels of 

development and cultural differences. There is also the issue of industrial pollution which is a 

major challenge in the north, but not all that threatening in Sub-Sahara Africa. However, 

deforestation, desertification and water shortage may be far more important. Many African 

countries are still home to great herds of natural wild life, a fact which poses totally different 

challenge to agricultural activities in the provision of seedlings and equipment that assist in 

agricultural production. There is also the absence of strong and solid democratic tradition, 

administrative system or the human capital to develop adequate environmental policy or to 

enforce environmental legislation. The poverty level of the populace also impedes development. 

These specific issues as it affects the African continent necessitate pragmatic solutions that will 

tackle the problems.605 

The recognition of environmental issues as a problem in that environmental policy may not be 

a one-time solution. Therefore there is need for a legal framework that is enforceable that will 

assist in achieving environmental sanctity in the continent. The African continent has come a 

long way in the past fifty years in establishing human rights framework, institutions and 

structures at the national and regional level.606 In June 1981, the 18th General Assembly of 

Heads of State and Government of the Organisation of African Unity adopted the African 

                                                            
604 A. Du Plessis, ‘The Balance of sustainability interests from the perspective of the African Charter on Human 
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Introduction 
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Charter on Human and Peoples’ Rights, which took effect from 12 October 1986. The African 

Charter reflects the prevailing discourse at the time; but also its distinctive features which are 

the presence of people’s in the title; the inclusion of group rights or collective rights; the right 

to self-determination; the right to development and to environmental integrity; and the right to 

freely dispose of natural resources.607 

The African Charter is unique in that it recognises the importance of the right to environment. 

In Article 24 of the Charter, it states that: All people shall have the right to satisfactory 

environment favourable to their development. Although Article 24 qualifies the right to 

environment with development, this should not come as a surprise to those who are familiar 

with the region, which has the highest number of people living in poverty who are in need of 

development in terms of both human and infrastructure in order to compete favourably with 

other regions of the world. It is also necessary to link environment with development as 

development can only be attained with the use of natural resources. 

African history is well established on the concerns of Africans’ perspectives to the environment, 

which is essentially a corrective and anti-colonial approach with emphasis on African initiative 

in the face of European conquest and capitalist exploitation. Thus, the drive is African solutions 

to African problems. 

According to the African Society 608  environmental problems constitute one of the key 

challenges on the African continent in the twenty-first century. It notes that focus is gradually 

being shifted from politics, wars and poverty to environmental issues. Environmental problems 

in Africa are therefore partly anthropogenic or human induced (though not necessarily by 

Africans) which has resulted in the effect of chemical and human waste on all forms of 
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ecological and human life. But natural causes cannot be overlooked and it consists of 

earthquakes, hot springs and active volcanoes, erosion, deforestation, desertification, drought 

and water shortages during the dry season.609 

The idea that focus is gradually being shifted from politics, war and poverty to environmental 

issues seems to me to be one side of the Africa’s problem. There is no doubt that Africa is 

threatened by environmental imbalance. However, politics, war and poverty cannot be devoid 

from environmental challenges. Bad governance leads to war in the sense that bad politics gives 

room for agitation that often fuels war (as youth unemployment and general society discontent 

serves as a launch pad for aggrieved citizens to take up arms). War affects the environment, as 

there can be no meaningful development during war; politics and war in turn exacerbates 

poverty. 

Adejonwo-Osho has argued that environmental law and rights house a hidden imperial 

ambition, but it potentially touches upon all spheres of human activity, and it claims tend to 

override or trump other considerations.610The observation of Adejonwo-Osho seems to me not 

to be a good appraisal of environmental law or rights; while the North may have a hidden 

imperial ambition in seeing to environmental sanctity in the South (Africa).I will argue that 

environmental law or right is a tool whereby individuals, corporations or states are held 

accountable for environmental misdeed(s). It cannot just be a hidden imperial ambition. For 

example Article 24 of the African Charter is explicit in terms of what the environment should 

be for the citizen i.e. favourable to their development; it then means that when the environment 

fails to be favourable to the people’s development, the citizen has a right to question and demand 

for ‘a satisfactory environment favourable to his/her development’. 
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Stallworthy in a rhetorical question query the human rights approach to environment by asking 

of what significance this perspective will offer. He asked: 

How far human rights perspectives can offer a viable contribution to 

countering environmental degradation is a highly contentious aspect 

of environmental debate. There is an inherent mismatch between the 

kinds of anthropocentric interests reflected in human rights 

formulations and protection of the environment.611 

It should be noted that human rights instruments do not have the power to protect the 

environment on their own. However, human rights instruments backed with action will provide 

the necessary impetus for the protection of the environment. There may be a mismatch in the 

anthropocentric interests reflected in human rights formulation; within the mismatch of 

anthropocentric interests lay the effort to protect the environment. In the cases that will be 

discussed, what will be evident is the imperative of environmental sanctity backed by the need 

to save the environment. 

In the case of Socio and Economic Rights Action Centre (SERAC) and another v. Nigeria;612in 

the SERAC communication to the African Commission on Human and Peoples Rights 

(ACHPR), it holds the government of Nigeria accountable for the violation of the right to health 

of the Ogoni people and environmental degradation of Ogoniland due to oil exploration. The 

government in its answer argues that oil exploration in Ogoniland was necessary as the 

government rely on oil revenue to meet her obligations to the Nigerian people. In finding the 

government of Nigeria in violation of, interalia, Article 24 of the African Charter, the ACHPR 

reflects on what is generally expected of governments under the Charter and moreover vis-à-

vis rights of the citizens. It notes that although the government of Nigeria has the right to 

prospect oil, to generate income to fulfil the economic and social rights of Nigerians, care 

however must be taken to protect the rights of the victims which has resulted in the violations 
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complained of. African governments must unequivocally promote the protection of the 

environment as an integral aspect of their sustainable development agenda. 

In Du Plessis interpretation of the SERAC decision on Article 24 of the African Charter which 

provided for what ‘is generally expected of governments under the Charter and more 

specifically vis-à-vis rights of the citizens, he argues that environmental rights are not foreign 

to the African region; Articles 16 and 24 of the African Charter recognise the importance of a 

clean and safe environment, a recognition that is closely linked to other economic and social 

rights, because people’s environments affect their quality of life they live and the safety they 

enjoy.613 

It seems to me that the decision in SERAC v. Nigeria is premised on the connection between 

human rights, development, environmental protection, and the need for equitable balance, 

therefore giving credence to Article 24. However, the decision goes beyond economic, social 

and cultural rights but also emphasises that political judgement must take note of its implication 

on other aspects of human activity. Thus, the right of the citizens ‘to a satisfactory environment 

favourable to their development’ is not negotiable. Put succinctly, safe environment cannot be 

sacrificed on the altar of resource development for any reason. 

The SERAC case is a landmark decision for the African region. By detailing the obligations of 

state parties towards their subjects notwithstanding the shortage of resources and capital, it 

further connotes that fulfilment of environmental rights is necessary in Africa as it is obtained 

in other parts of the world. 

It is not only the African Charter or the SERAC decision that places premium on environmental 

sanctity, the preamble to the African Convention on the Conservation of Nature and Natural 
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Resources (the Nature Convention)614. The African Nature Convention (as revised) suggests 

that African States recognise the duty ‘to harness the natural and human resources of their 

continent for the total advancement of their peoples in spheres of human 

endeavour’.615Furthermore, there is also the African Charter on Democracy, Elections and 

Governance of 2007616In Article 2(8) of the Charter; it states that one of its objectives is to 

promote State parties sustainable development and human security. 

8.7 African Women and the Right to Environment 

It is necessary at the outset to set out African women’s location, i.e. the environment; it is this 

background that forms the activism of African women on environmental issues. In examining 

the location of African women, three main areas will be considered, namely: Climatic 

Variability, Climate Change and Air Quality. These three areas are being considered to show 

the depth of environmental degradation and the urgency that is required in tackling the menace. 

8.7.1 Climatic Variability 

Climatic variability means the seasonal and annual variations in temperature and rainfall 

patterns within and between regions and countries. For Africa, it is determined by prevailing 

patterns of sea surface temperature, atmospheric winds, regional fluctuation in the India and 

Atlantic oceans, and by El Nino Southern Oscillation (ENSO) phenomenon the natural shift in 

ocean currents and winds off the coast of South America, which occurs every two to seven 

years.617 
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8.7.2 Climate Change 

Climatic change is now recognised as a pressing global environmental issue. It is the result of 

higher mean temperatures caused by the amount of greenhouse gases (GHG) in the earth’s 

atmosphere, which the most important is carbon dioxide released during the burning of fossil 

fuels. Africa’s carbon dioxide emissions from use of fossil fuels are low in relation to other 

regions in both absolute and per capita items.618 

8.7.3 Air Quality 

Air quality in Africa is an issue that have emerged over the last few decades, particularly in 

large urban centres. It has been identified as a priority issue for action because rates of 

urbanisation in Africa are the highest in the world, and they are enormous economic pressures 

for continued industrial growth.619 

The African environmental outlook presents a succinct picture of the state of the environment 

in Africa, precipitated first by colonialism through exploitation of resources and second through 

the quest for development. The reference to development does not deride development. 

However, it is the negative impact of development without due regard to sanctity of the 

environment. It is under this environmental burden women in sub-Sahara Africa live while 

experiencing the negative impact of the activities occasioned by development. 

Hulme et al in their research have noted the changing patterns of Africa’s climate change. They 

observed that the continent of Africa is warmer than it was 100 years ago; the research noted 

that warming through the twentieth century has been at the rate of about 0.5C. The warmest 

years have been 1997 and 1998; inter-annual rainfall variability is large over most of Africa and 
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for some regions, most notably the Sahel, multi-decadal variability in rainfall has been 

substantial.620 

What does the analysis by Hulme et al portend for Africa? It simply means that African 

environment and social systems must respond to environmental crisis in the region. Land is 

priceless in Africa, the fact that agriculture accounts for approximately 21% of the continent’s 

GDP and women contribute 60-80% of the labour used to produce food for both household 

consumption and sale means that there must be adequate care of land a basic component of the 

environment. 

In addressing the role of women in economic development Boserup found the importance of 

women to a nation’s economy, where she argued that the ‘role of women as food cultivators 

around the world has usually remained unacknowledged, the reason being that the subsistence 

activities is usually omitted in the statistics of production and income, the activities are largely 

women oriented’.621Boserup’s book is based on research conducted on the role of rural women 

in agriculture in Africa, by drawing the attention of the global community to the role of African 

women which are often neglected when the GDP of States are measured. 

According to Armstrong: 

As the world watches as environmental crisis deepens, the 

disappearance of wilderness and the growth of population, so too 

does our human in alienation from nature. The irony here is that there 

has been so many rhetoric about environmental issues as the 

alienation deepens. Unfortunately, the superiority of cultural 

assumptions of the ‘developed’ have often based their mistaken and 

misinformation about the nature and culture of peoples labelled as 

‘primitive’ ‘savage’ and ‘uncivilised’. These are the indigenous 

peoples, natives, hunter dominant civilisation.622 
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Armstrong’s observation of the cultural divide in the interpretation of environmental crisis 

comes to fore especially as it relates to Africa which tended to be negative, limiting the influence 

of women to only tilling of land and not conservation. There is also the emphasis on lack of 

access to land. While there may be problems with women acquiring land in some parts of sub-

Sahara.623 There are however, societies where women have access to land, and also see the need 

for pollution free environment for sustainability. 

8.7.4 Ogoni Women and the Quest for Environmental Justice 

The degradation of Ogoniland by Shell Petroleum Development Company of Nigeria (SPDC) 

has received international attention.624 In SERAC’s case discussed above, it was basically the 

case of the Ogonis as a people; the communication to the African Commission was not gender 

specific. In this part, the work chronicles the activities of Ogoni women; the Federation of Ogoni 

Women’s Foundation (FOWA) is part of the umbrella body of the Ogoni nation, Movement for 

the Survival of the Ogoni People (MOSOP). A major feature of the Ogonis is the full 

participation of the women led by FOWA the umbrella body for all women groups in 

Ogoniland; FOWA was set up in 1993 alongside eight other units that make up MOSOP. On 25 

April 1997, FOWA with the support of all Ogoni women, embarked on a peaceful protest on 

the activities of SPDC in its environment.  In the words of the movement, it states that ‘It was 

resolved that Shell cannot and must not be allowed in Ogoni….. we say No to Shell as it is 

persona non grata in Ogoni’. 

The resolve taken by Ogoni women against Shell was due primarily to oil spillage which 

resulted in the pollution of some parts of Ogoni land. Pollution as we know affects land, water 
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and air, thus it affects all strata of existence both physically and morally and definitely leaving 

marks on their victims. Pollution, especially oil spillage, render water less drinkable, spoiling 

its aesthetic value, adversely affecting marine life and making the land unsuitable for 

agricultural purposes; oil on land makes the land unfertile if not treated.625 The Ogonis are not 

within the coastal region of Rivers-State in Nigeria, but live on land which primarily means; the 

oil spill therefore becomes a potent danger as the spill threatens the source of livelihood and the 

survival of the natural environment where they are located. 

This pronouncement by Ogoni women asking Shell to leave Ogoniland among five other 

resolutions, were made and signed (those who could not sign, thumb printed) by over three 

hundred women leaders in Ogoni who represented FOWA. This action was made by a 

coordinated African women organisation, which engaged in a non-violent struggle to press its 

demand and asked for a wholesome environment in the spirit of Article 24 of the African 

Charter, the Nature Convention and the African Charter on Democracy, Elections and 

Governance. The interconnection of regions on the issue of environment makes environmental 

degradation a concern for all. Women folk who also depend on the environment for sustenance 

cannot afford to stay aloof and unconcerned to the activities of humans that are found 

deleterious to the environment. Hence, Ogoni women showed their awareness of environmental 

degradation and the need to address it. 

The action of the Ogoni women in fighting environmental pollution depicts the significance 

attached to pollution and its resulting degeneration which is pervasive; the gender significance 

of pollution is brought to the fore in the sense of nature and nurture. However, It is not only 

Ogoni women who have fought for environmental sanctity in Africa; Niger Delta women of 

Warri in Nigeria have also engaged Chevron Oil Exploration on the need to balance exploitation 
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of resources with sustainable development process also the Green Belt Movement in Kenya 

have taken steps to preserve the environment. I now take them seriatim. 

8.7.5 Niger Delta Women of Warri and the Fight for a Safe Environment 

The role of women in the political development of African society is hardly projected as 

significant in most writings.626 I shall argue that this statement can no longer be supported as 

there are now many writings showing African women as political actors and this is reflected in 

many texts on women.627 

The African environment is one area in which women have found a voice in standing against 

reckless behaviour of oil companies. In combating Chevron’s environmental impunity, the 

women of the Niger Delta utilised the power of nakedness to shut down oil installations in 2002-

2003. Besides nakedness the women included strategies of breaking up deals made by men with 

the corporations which did not address the root of women’s grievances such as the blatant 

destruction of fishing grounds, farmlands and gas flaring. The women also forged alliances with 

men who strengthen their demands for the protection of their livelihoods and jobs.628 

Felicia Itsero spoke the minds of the women when she states that: 

We are tired of complaining. The Nigerian government and Chevron 

have treated us like slaves. Thirty years till now what have we to 

show by Chevron, except this big yard and all sorts of machines 

making noise, what do we have? They have been threatening us that 

if we make noise they will stop production and leave our community 

and we will suffer, as if we have benefitted from them. Before the 

1970s, when we were here without Chevron, life was natural and 

sweet, we were happy, when we go to the rivers for fishing or forest 

for hunting, we used to catch all sorts of fish and bush animals. 
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Today, the experience is sad, I am suggesting that they should leave 

our community completely and never come back…..629 

The concern raised by Itsero centre on the need for oil companies to balance exploitation of 

resources with sustainable development of the environment in which they operate. Why should 

women be concerned with the environment? The answer can be gleaned from the response of 

Rahab Mwatha, where she observes that: 

All of us in Africa are slowly waking up to the fact that Africa’s crisis 

is essentially an environmental problem that has precipitated such 

adverse symptoms such as drought, famine, desertification, over 

population, environmental refugees, political instability, widespread 

poverty. We are waking to the fact that if Africa is dying it is because 

her environment has been plundered, over exploited and neglected. 

Many of us in Africa are waking up to the realisation that no Good 

Samaritan will cross the seas to come and save the African 

environment. Only we Africans can and should be sufficiently 

sensitive to the well-being of our environment.630 

The fight for a safe environment raises the critical concern of sustainability, the interests of the 

poor, and more particularly the poorest of the poor who are women can only be served with 

effective means of sustainable development otherwise it is the poor who are financing the 

rich.631 Thus, it is imperative for African women to rise and stem environmental degradation in 

their corner of the world. 

8.7.6 The Green Belt Movement in Kenya and its Global Impact 

The Green Belt Movement (GBM) was started in Kenya in 1977 by Dr Wangari Maathai, an 

academic and environmentalist. She saw the need for the preservation of the environment 

through the planting of trees. The GBM is a women’s civil society organisation advocating for 

human rights and supporting good governance and peaceful democratic change through the 

protection of the environment. The GBM is a grass root organisation with the mission of 
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planting trees to address the challenges of deforestation, soil erosion and lack of water in East 

Africa. The act of planting a tree is helping women throughout Africa become stewards of the 

natural surroundings.632 

The efforts of these African women in protecting the environment have called attention to the 

commitment to sustainable management of scarce resources such as water, equitable economic 

development, good political governance and ultimately peace. This is because all activities on 

earth are hinged on the environment. The commitment to tree planting across Africa will reduce 

soil erosion in critical water sheds; thus, thousands of acres of land rich in bio-diversity in 

indigenous forest have been restored and protected, and women are standing up for 

environmental rights which is linked to international human rights.633 

It is submitted that the planting of trees which is a commitment to preservation of the 

environment by African women has a direct bearing on international human rights in the sense 

that the protection of the environment has a link to rights and the environment; the planting of 

trees is an action that border on entitlement that sees the environment as an object/subject of 

protection. 

The activities of the Green Belt Movement which began in 1977, and its leader caught 

international attention on 8 October 2004 when the Norwegian Nobel Committee announced 

the award to Professor Wangari Maathai, for a Nobel Peace Prize ‘in recognition of her 

contribution to sustainable development, democracy and peace’. The Nobel Committee 

acknowledged Maathai and the Green Belt Movement efforts in promoting ecologically viable, 

social, economic and cultural development of Kenya and Africa.634 
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Professor Maathai in her acceptance speech delivered at the Award ceremony in Oslo, Norway, 

dedicated the award to African Women as the true recipients of the award for their commitment 

to environmental preservation. She went further to state what the activities of GBM are 

premised on: 

The four core values of the Green Belt Movement as listed by Maathai are: 

1. Love for the environment:  such a love is demonstrated in one’s lifestyle. It motivates 

one to take positive actions for the earth, such as planting trees and ensuring that they 

survive; nurture those trees that are standing; protect animals and their habitats: conserve 

the soil; and undertake such activities that show appreciation in a tangible way for the 

earth and the immediate environment and all they provide. 

2. Gratitude and respect for Earth’s resources: This entails valuing all that the earth gives 

us and because of that valuation not wanting to waste any of it. 

3. Self-empowerment and self-betterment: This is the desire to improve one’s life and life 

circumstances through the spirit of self-reliance, and not wait for someone else to do it 

for you. 

4. The spirit of service and volunteerism: This value, which is at the fore front of the Green 

Belt Movement’s work means using one’s time, energy, and resources to provide 

services to others without  expecting or demanding compensation, appreciation or even 

recognition.635 

In evaluating the four core values of GBM, the most significant in my view is the care for the 

environment through the preservation of the earth and its resources. The protection of the 

Environment is an essential part of development; without adequate environmental protection 

development is undermined, without development the resources needed for investment will be 

neglected, and thus environmental protection will be a mirage thus affecting the quality of life 

of the citizenry of which women account for more than half. It should be noted that the activities 

of GBM can also be linked to the concept of Climate Change.  

Climate Change is ‘a large scale, long term shift in the planet weather patterns or average 

temperatures’.636According to the UN Intergovernmental Panel on Climate Change (IPCC) it is 
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estimated that by 2100, the global temperature is set to climb significantly between 1.8C (3.2F) 

at the low end and 4C (7.2F) at the high end. Sea levels are expected to rise by the end of 

twentieth century by between 11 and 17 inches, threatening small island states.637 

What does Climate Change portend for Africa? Africa is expected to suffer in extreme 

measures; for example the temperature is expected to rise from 0.2C (0.4F) to 0.5C (0.7C) per 

decade. Warming will be very intense along the semiarid regions of the Sahara and central 

southern Africa, large parts of Africa will experience seasonal rains, which could translate to 

droughts, failed harvests, flooding and more desertification. The IPCC noted that the Climate 

Change will worsen food crisis in Africa.638 

The GBM activities which are geared towards caring for planet earth in the part of the world 

they reside in, in the sense that environmental degradation does not respect national boundaries. 

As Maathai noted, we’d recognise that it should be in our nature to be custodians of the planet 

earth and do what is right for the earth, and in the process, for ourselves.639 

Conclusion 

This chapter examines the holistic perspective of African women to environment and rights. It 

examines the various schools on the environment and situated an African feminists perspective; 

it discussed the United Nations Conferences on the Environment and ‘Our Common Future’ a 

policy document towards a better understanding of the need for environmental sanctity; it 

examines the African Charter as the first international treaty to provide for the right to 

environment, in examining the African Charter, the work discussed the case of SERAC v. 

                                                            
637See S. Solomon et al (eds) ‘Summary for Policy Makers’ in Contribution of the Working Group 1 to the Fourth 

Assesment Report of the Intergovernmental Panel on Climate Change (Cambridge and  New York: Cambridge 

University Press 2007) pp.1-18. 

638See  James  McCarthy et al (eds) ‘Africa’ Contributions of the Working Group 11 to the Intergovemental Panel 

on Climate Change ibid at pp.488-531 
639W. Maathai, Replenishing the Earth Supra note 631 p.25 



263 
 

Federal Republic of Nigeria decision by the African Commission on Human and Peoples’ 

Rights which emphasise the balance between exploitation of resources and development; it 

noted that, it is not only the African Charter that provides for the right to environment; the 

African Nature and Conservation Convention and the African Convention on Democracy, 

Elections and Governance also tied democratic principles to the right to the environment in 

similar vein.  

In examining African women and the Right to Environment, it focuses on the Ogoni Women of 

Rivers State of Nigeria in the quest for a pollution free environment by engaging Shell 

Petroleum Development Corporation (SPDC) on the need to take diligent care of the 

environment while doing business; it also considered the quest for a safe environment by Niger 

Delta women in Warri, Nigeria who confronted Chevron Oil Exploration on the need to balance 

exploitation of resources with environmental needs of the people; it also examine the activities 

of the Green Belt Movement led by Professor Wangari Maathai as a major contribution to 

preservation of the environment in the continent which had impact on the global community. 

In conclusion, there is a nexus between the environment and women in that environmental rights 

are not only international human rights but also women’s human rights because environmental 

rights entails a pollution free environment with leaning on sustainable development and 

stemming of climate change. The whole essence of the African women engagement with the 

environment lies in the African feminist principle of: ‘context of total production and 

reproduction of the society and this scenario involves men and children’; certainly caring for 

the environment will affect the quality of life of men, women and children of the continent and 

this is paramount in present times. 
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Chapter 9: Reconciliation and Peace Process: Women, Peace and Human Rights 

9.1 Introduction 

The United Nations (UN) was established following the conclusion of the Second World War, 

and in the light of the Allied powers planning and intentions expressed during that conflict.640 

The purposes of the United Nations are set out in article 1of the charter as follows: 

To maintain international peace and security, and to that end, to take 

effective collective measures for the prevention and removal of threats 

to the peace, and for the suppression of acts of aggression or other 

breaches of the peace, and to bring about peaceful means, and in 

conformity with the principles of justice and international law, 

adjustment or settlement of international disputes or situations which 

might lead to a breach of peace. 

The purposes of the UN as set out in article 1 are wide ranging. For the purpose of this chapter, 

the focus will be on Article 1, paragraphs 2-4 further states the need for friendly relations based 

on equality and self -determination; to achieve international cooperation in solving international 

problems of economic, social, cultural or humanitarian in character and to be a centre for 

harmonising the actions of nations in the attainment of common needs.641 Under Article 2 (7) 

of the Charter, the UN may not interfere in matters essentially within the domestic jurisdiction 

of any state (unless under enforcement of measures listed under Chapter V11 of the charter). 

The focus on reconciliation and peace process stems from the establishment of United Nations 

whose mandate is to maintain world peace. However, the UN has not been able to fully achieve 

this mandate despite all efforts through treaties, conventions, declarations and diplomacy. 

Thus, the chapter will chronicle the practical demonstration of Women of the Mano River Basin 

in the West Africa sub region towards the resolution of the conflicts within the region a 

component of the UN jurisdiction. Part 1 examines Feminist theory on war; Part two discusses 

                                                            
640M. Shaw, International Law, Fourth edition Supra note  621 p.824 
641The United Nations Charter 1945 
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the background to the emergence of African women as peace agents; Part three examines 

African Women Peace Initiative and Part four chronicles the peace initiative of the Women of 

the Mano River Basin. 

Feminists work has redefined core concepts of security by arguing that gender neutrality masks 

the subordination rather than produce magical gender equality. Using gender as a category of 

analysis transforms the study of war. Feminist works form a realist perspective in the role of 

gender in strategy and power politics between states.642 

Feminist’s interventions in the discourse and issues that affect women such as war often bring 

a new consideration that calls attention to areas often neglected by male knowledge value. Thus, 

the consideration of African women’s response to conflicts and war situation shows a new 

paradigm in conflict resolution and ending protracted wars. 

9.2 Feminist Theory on War 

According to Code:  

‘Feminism, in all its manifestations, with its questions about women, 

domestic/personal politics and interest in disrupting the traditional 

order seems inherently incompatible with international relations 

(international human rights)’.643 

As observed by Code, nowhere is this statement true than its relation to African women and the 

quest for peace; this is because in the matter of war, women are not perceived as participants 

but mostly as victims. Looking around the world, there is dearth of women as world’s senior 

politicians, diplomats, combat soldiers or military personnel. 644 Feminist scholarship was 

                                                            
642S. Whitworth, ‘Gender and the Inter-paradigm Debate’ Millennium Journal of International Studies (1989), 18 

(2) 265 
643 L. Code, Encyclopaedia of Feminist Theories Supra note 160 p.272 
644  Though in recent times, women have had Madeline Albright, Condoleezza Rice and Hillary Clinton as 

Secretaries of State in the United States, there have also been world leaders like Indira Ghandi, Margaret Thatcher, 

Benzar Bhutto and now Angela Merkel; these numbers are insignificant compared to men who have held similar 

positions. 
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introduced into international relations (war studies) by Enloe,645 at the conference on ‘Women 

and International Relations’ held at the London School of Economics in May 1988. 

As Sjoberg explains that:  

Feminist theorists have worked for decades to ‘make feminist sense’ 

of war and conflict specifically. Feminist theorising of war is not 

limited to focus on women, reverse-sexist, and limited to a particular 

set of marginalised issues. 646 However, Shepherd provided an 

answer to what feminist theorising of war is by stating that it is a 

noun, a verb, and a logic that is product/productive of the 

performances of violence’s and security.647 

There are different approaches and methodological choices in feminism and war discourse; 

some of the differences are just that….differences. Some are not only differences but 

contradictions and critiques. One of the classical approaches is influenced by liberal feminism; 

this is a logical move in the mode of western liberal democracies committed to equal rights. A 

second approach evolving from the liberal inspired one is concerned with epistemology, in this 

category are: radical feminism, postmodern feminism, cultural feminism, and post-colonial 

feminism. 

Radical feminism focus on the lives and experiences of women during war time; postmodern 

feminism interest is in the gendered construction of knowledge and how this encourages 

feminists to investigate how we understand the issues in war; cultural feminism focus on the 

important issues that might be different because women are likely to be attacked by men that 

they know than strangers from other states; postcolonial feminism have critiqued liberal 

feminism for its rights based approach to thinking about women’s needs and gender 

equality.648The diversity in feminist theory of war is significant and often constitutes not only 

                                                            
645 C. Enloe, Bananas, Beaches and Bases (London: Pandora 1989) 
646 L. Sjoberg, Gendering Global Conflict: Toward a Feminist Theory of War (New York: Columbia University 

Press 2013) p.44, 46 
647 Ibid see also L. Shepherd, Gender, Violence and Security: Discourse as Practice (London: Zed Books 2008) 
648 L. Code, Encyclopaedia of Feminist Theories Supra note 160 p.272, see also L. Sjoberg, Gendering Global 

Conflict Supra note 642 p.50 
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differences but insight that conflict with one another but which may also offer a better 

understanding of women issues in war situation when considered together. In establishing the 

role of African women, the analysis will be based on feminism as a verb i.e. the actions of the 

MARWOPNET, women in bringing lasting peace to the Manor River Basin in Africa. 

In depicting the contribution of the MARWOPNET women; I will be relying on three strands 

of feminism namely: postmodern feminism, cultural feminism and post-colonial feminism; 

these three epistemological approaches interrogate ‘typical women’s lives’ or women’s way of 

knowing and doing things which is a stereotypical and universalising view about women;  and 

it leads to an open new way of thinking about the gendered nature of war by alerting feminist 

scholars to the idea of gender in structuring how we think in international context. 

9.3 Background to the Emergence of African Women as Peace Agents 

Conflict is a core component of every day human lives and every society has its own way of 

dealing with conflicts in order to ensure peaceful co-existence. Communities within every 

society are different; hence, there are diverse methods and approaches of dealing with conflicts, 

which are equally of a differing kind, nature and intensity. It is widely accepted that the 

performance of conventional structures of justice and governance is dismal in many African 

societies. Practitioners are thus increasingly turning to traditional structures of resources for 

conflict resolution and reconciliation.649 

In Africa, traditional conflict resolution was a communal affair that emphasised the 

reconciliation of the protagonists to each other, rather than establishing right and wrong. 

Punishments were not aimed at retaliation, but restoring social equilibrium usually through 

mechanism and restitution, apology and reconciliation with emphasis on justice and fairness, 

forgiveness, tolerance and peaceful co-existence. Traditional forms of justice are thus rooted in 

                                                            
649O. Elechi, ‘Human Rights and African Indigenous System’ a paper presented at the 18th International Conference 

of International Society for the Reform of Criminal Law, 8-12 August 2004 Montreal, Quebec Canada pp.18-19 
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social norms, as illustrated by the following African proverb which says: ‘he who brings kolanut 

brings life’. In Liberia and among the Ibos of Nigeria, sharing of kolanut is a gesture of dispute 

resolution in the spirit of ‘letting bygones be bygones’ or ‘No good to throw away a bad child’ 

meaning irrespective of the crime an individual has committed, they are still regarded as 

members of the family. Traditional forms of justice were however, designed to deal with 

relatively small number of cases of minor wrong doing, such as theft and disputes among 

neighbours.650 

Capital offences are dealt with by the paramount ruler and his council of chiefs among the 

Yorubas of South-West Nigeria. In general, there is no capital punishment in African Justice 

System, but there could be banishment from the domain where the offence was committed or 

being ostracised within the community, or being taken into slavery or servitude by the ruler or 

king. 

African customary legal system focuses on the victim not the offender. The goal of justice is to 

vindicate and protect his/her rights. The imposition of punishment on the offender is to bring 

healing to the victim rather than to punish the offender. In any conflict, rather than punish the 

offender for offending sake, the offender is made to pay compensation to the victim. 

Compensation goes beyond restitution; it represents a form of atonement and an apology by the 

offender to the victim and the community.651 

The report of the workshop on African Traditional Justice System652 depicts a system that 

follow a set pattern of justice with both the victim and community in view. It is not adversarial, 

but work towards the restoration, healing, responsibility and prevention of offences. However, 

this system of justice should not be seen as soft on the offender, because as Elechi argues, grave 

                                                            
650  Workshop Report on Reconciliation and Traditional Justice: Learning from African Experiences, 26-27 

September 2006 
651 O. Elechi, ‘Human Rights and African Indigenous System’ Supra note 642  pp.18-19 
652Workshop Report on Reconciliation and Traditional Justice Supra note 646  p.11 
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offences can attract severe punishments such as: banishment from the society, being ostracised 

by the community, or taken as a slave of the King. These measures serve as deterrent to those 

who might want to take the law in their hands.653 

Recently there have been wars in many parts of Sub-Sahara Africa; internal and external 

conflicts in seven countries namely; Burundi, Sierra-Leone, Liberia, Rwanda, Angola, 

Democratic Republic of Congo, Somalia and Ethiopia/Eritrea.654 The scourge of these wars has 

left negative imprints on the African continent, both in terms of human capital and development. 

It is the realisation of the devastating effect of wars that led to the intervention of the 

MARWOPNET women drawing upon the principles of African justice system which are: 

restoration, healing, responsibility and prevention to bear on the three war lords from Liberia, 

Sierra-Leone and Guinea. Of course, these principles are well entrenched in African societies 

despite years of colonialism and neo-colonialism. As Ogwurike, observes that: the African spirit 

has shown itself to be resilient, and at times even cunning.655 

9.4 African Women Peace Initiative 

The idea of ‘an African solution for African problem’ is in vogue and accepted by most 

Africans. At the UN level, it is recognised, and stressed that the responsibility for peace and 

security and the capacity to address the root causes of conflict in Africa and to resolve conflicts 

in a peaceful manner lie primarily with Africa. Based on Chapter VIII of the UN Charter, the 

AU shares responsibility for finding African solutions to African problems;656 various UN 

resolutions have underlined this point.657There is also the challenge of doing things differently 

                                                            
653 O. Elechi Supra note 642 p.19 
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655C. Ogwurike, Concept of Law in English speaking Africa (New York: Nok Publishers International 1979) p.16 
656 B. Gebrewold, ‘The Cynism of ‘African Solutions for African Problems’ African Security 3 (2)  p.87 
657A/RES/53/92 of December 7, 1998; A/RES/54/234 of December 22, 1999; A/RES/55/217 of December 21, 

2000; A/RES/56/37 of December 4, 2001; A/RES/57/296 of December 20, 2002; A/RES/57/337 of July 3, 2003; 

58/235 of December 23, 2003; A/RES/59/213 of December 20, 2004; A/RES/59/255 of December 23, 2004; 

A/RES/60/223 of December 2005, A/RES/61/230 of December 22, 2006, A/RES/62/179 of December 19, 2007 

and A/RES/62/275 of October 7, 2008 
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and focusing on African knowledge and self-reliance principles which has been a theme put 

forward at meetings on all corners of Africa, especially at women meetings.658 

Global issues and women issues have interwoven in the quest for peace especially in Africa. 

The 1980s and 1990s saw Africa enmeshed in several conflicts, it is estimated that about nine 

million people lost their lives. This is besides those who were internally displaced. Women 

mostly bear the brunt of war; women are also victims of exaggerated violence during war 

time.659 However, despite the negative impact of war in Africa, African women are at the fore 

front of challenging the present system (which is a relic of colonial heritage), and are taking 

their demand for peace further with clarity on the need for demilitarisation, democratisation, 

debt cancellation, and an assault on gender violence.660 

African women’s quest for peace was laid through a series of meetings and conferences. In 1993 

under the auspices of the OAU, the UN Economic Commission for Africa and the Government 

of Uganda, the Conference on Women and Peace was held in Kampala. The Kampala 

Conference was the first to be held in Africa since the UN World Conference on Women to 

review and appraise the achievements of the UN Decade for Women: Equality, Peace and 

Development. Its uniqueness lies in its focus on ‘women’ and ‘peace’, the pivotal theme among 

the other two themes of the decade i.e. ‘equality’ and ‘development’. 661 The Kampala 

Conference aim to increase the participation of women in conflict resolution and decision 

making; protect women living in conflict situations or under foreign occupations; reduce 

excessive military expenditures; controlling weapons availability; promote non-violent forms 

of conflict resolution; promoting human rights; encourage women’s contributions in fostering 

                                                            
658F. Steady, The Black Woman Cross-Culturally Supra note 184 p.15 
659 A.  Tripp et al, African Women’s Movement: Changing Political Landscapes Supra note 55 p.203 
660 H. Campbell, ‘The New Africa Initiative: Peace, Justice and Reparation or the Kindling of the Human Spirit’ 

paper presented at the Africa Forum for Envisioning Africa held in Nairobi Kenya 26-29 April 2002 p.16 
661  The Report of the Regional Conference on Women, Peace and Development, Kampala Uganda 22-25 
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peace; provide assistance and protection; and training for refugee women and other displayed 

persons.662 

The principles from the Kampala Action was incorporated into the African Platform for Action 

which was later folded into the UN Platform for Action at the UN Conference on Women held 

in Beijing China. African women peace movement have not only mobilised around issues 

locally, but have also formed sub-regional and regional networks. Peacemaking has been the 

central concern of networks such as: the African Women Committee for Peace and 

Development (AWCPD), and the Federation of African Women’s Peace Network (FERFAP). 

FERFAP was formed in 1997 and has representatives from sixteen countries and has been 

involved in activities ranging from petitions and peace marches to local alliance building and 

national reconciliation conferences.663 

At the Pan African Women Conference held in 1999,664 the women present at the meeting 

reiterated the need for women to be in leadership positions for the struggle for peace and 

reconstruction. The war in Democratic Republic of Congo was engulfing the sub-regions of 

Central, Eastern and Southern Africa. It was in the light of this experience the women then made 

a Call for Peace; with the resolution taken at the meeting as follows, We the Women of 

Africa…. 

….‘Gathered at the Pan African Women’s Conference on a Culture 

of Peace in Zanzibar, United Republic of Tanzania, 17-20 May 1999 

on the eve of the new millennium and the International Year for the 

Culture of Peace consider this conference as an irreversible climax 

for African women. We resolve to launch a Pan African Women’s 

Peace Movement to stop violent conflicts of war and appeal to 

women and men also on other continents to join us in our efforts. 

After the social, economic and cultural devastation caused by 
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colonialism; Africa has witnessed in the post-independence years of 

economic and social deprivation, uneven distribution of wealth and 

opportunities among people; violent conflicts; military coups; 

political instability; dictatorship and corruption; abject poverty; 

gender inequality; policies of exclusion; illiteracy; the lack of social, 

economic, religious and political security and the limited 

participation of women in democratisation processes have 

marginalised us and denied Africa the use of women’s talents; 

experience and skills as agent of peace and development. We are 

determined to use our visions and capacities to redress the 

imbalances and help ensure sustainable development and durable 

peace. African countries continue to lose resources through 

unfavourable economic systems which have been causing a 

widening gap between Africa and other regions. As a result, despite 

the substantial contribution that Africa has made to global 

development; the continent is in danger of losing direction and being 

marginalised in the current trend towards globalisation and open 

market economies. In that regard, we call for debt cancellation by 

the international community. Having suffered massive violations of 

fundamental human rights and having had to shoulder the burden of 

sustaining our societies while at the same time handling traumas, 

miseries, violence, social injustices and poverty; we commit 

ourselves to promote non-violent means of conflict resolution and 

African values for peace’.665 

The Declaration taken at the Pan African Women’s Conference on a Culture of Peace 

summarised the African experience so far, beginning with the colonial experience and noting 

the post-colonial contribution to conflicts in terms of social and economic deprivation; it goes 

further to show the need why women have become the peace drivers as they bear the burden of 

conflicts. The declaration is a rejection of the low respect African leaders have for human lives; 

the declaration serves as the new political initiative by women to clip the vestiges of colonialism 

and neo-colonialism as a way of establishing the African form of exploitation and violation of 

human rights. It is in recognition of the effects of war on women that this work posit that the 

actions of the MARWOPNET women fall within the commitment to ‘promote non-violent 

                                                            
665 Declaration taken at the Pan African Women’s Conference on a Culture of Peace in Zanzibar, United Republic 

of Tanzania 



273 
 

means of conflict resolution and the African value for peace’ by taking it upon themselves to 

kick start the peace process in the Mano River Basin region. 

9.5 The Manor River Women’s Peace Network Initiative 

According to Bunch: 

One of the areas in which there is the greatest agreement among 

feminists is about the gendered nature of war, militarism and armed 

conflict and the harm it causes women. Even, when there is a 

considerable diversity in the construction of sex roles, what is 

remarkable is the way war still operates in very specific gendered 

ways, and military forces use and rely on women at critical parts of 

war process even as they privilege masculinity. Gender matters to 

war makers and what happens to women is not just accidental by 

product of war or biology. Nowhere is this clearer than in violence 

women experience in war and conflict’.666 

Bunch observes that despite ideological differences by feminists on war; however, the impact 

of the gendered nature of war serves as a meeting point for the different schools to consider the 

impact of war on women. 

The MARWOPNET women is the umbrella organisation of women leaders and representatives 

of Non-Governmental Organisations from Liberia, Sierra-Leone and Guinea; the women 

adopted the mandate of committing African women in the region to putting aside their 

differences and working together to pursue a common agenda covering peace and development 

in their region. The formation of MARWOPNET marks a culmination of efforts in facilitating 

Femmes Africa Solidarit which brought together women lawyers, ministers, parliamentarians, 

academics, researchers and sympathetic individuals from the private sector in May 2000 at a 

meeting in Abuja, Nigeria.667 
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The MARWOPNET created a network base that spread beyond the African continent to include 

national, regional and international organisations; its primary focus is on peace. The 

MARWOPNET commitment was tested through the engagement with President Charles Taylor 

of Liberia, who was struck by the courage and impressed by the action of the women to reach 

Monrovia (during the period of hostilities); he agreed to meet with his counterparts in Sierra-

Leone and Guinea. President Lausanne Comte of Guinea was also surprised by the action of the 

women in the pursuit for peace and remarked ‘what a man would say that to me only a woman 

can do such a thing and get away with it’. He also agreed to meet with President Tejan Kabbah 

of Sierra-Leone and President Charles Taylor.668 

When President Tejan Kabbah of Sierra-Leone met the women he also agreed to meet his 

counterparts in Liberia and Guinea; he informed the women that he had been contacted by 

President Lausanne Comte of Guinea; thus, MARWOPNET women became the catalyst in 

putting an end to years of hostilities in the sub-region. 

The meetings and dialogues initiated by MARWOPNET between their delegates and the 

presidents took place between June 2001 and August 2001, in March 2002 at a Three Day 

Summit Meeting in Rabat Morocco, Presidents Taylor, Comte and Kabbah agreed to jump start 

the peace talks; initiate dialogue between the Ministers of Defence in the three countries; re-

open borders between the three countries; decrease the proliferation of small arms; and increase 

economic co-operation in the Mano River Basin.669 

MARWOPNET followed through on their conviction, that a joint action will enable women to 

contribute meaningfully to the quest for regional peace and security. The achievement of 

MARWOPNET women earned the praise of the UN General Secretary Kofi Annan, who in a 

note verbale to the UN Security Council noted that: ‘MARWOPNET demonstrated the multi-
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dimensional, coordinated and regional collaborative approach by a civil society in their struggle 

to promote peace’. 

The United Nations recognised MARWOPNET’s contributions to peace in the sub-region, by 

awarding the organisation the UN Human Rights Prize which was collected by her 

representatives that brokered the peace between the war lords, Miss Gbowee and Ellen Sirleaf 

(current President of Liberia). In the same vein the OAU commended the activities of the 

MARWOPNET Women and endorsed their action.670In October 2000, African networks with 

other women successfully lobbied for the UN Security Council Resolution 1325; the resolution 

called on states to increase the number of women in decision-making positions, incorporate 

women into peace negotiations, protect human rights of women and girls, and integrate gender 

perspective into peace processes.671 

It is apparent that the actions of MARWOPNET women have been under international watch 

which gave rise to the recognition she got from both the OAU and the UN. The struggle for 

peace is taking place at a time when there are tremendous opportunities for organising and 

women were at the fore front in pursuing sub-regional and regional peace. The MARWOPNET 

women peace efforts highlighted the African principles of negotiation in conflict situations and 

the importance of women in bringing peace to troubled communities but more importantly it 

promotes the UN peace mandate in the Africa sub region because conflict in any region can 

engulf other regions and endanger world peace and security. 

Conclusion 

In this chapter, the contribution of African women to peace has been projected. It is an 

examination of African women’s devotion to achieving peace; it began the discourse by 
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examining the feminist’s perspective on war noting the different views. It states African women 

background to peace process; it also discusses the emergence of African women as peace agents 

brought about through the various wars on the continent. Furthermore, the analysis of the 

African women peace initiatives in the continent was done with a focus on the activities of the 

MARWOPNET women in bringing lasting peace to West African sub-region which is the 

primal reason for the establishment of the United Nations in 1945. 

In conclusion, African feminism as presented in African women’s movement and activism on 

peace has responded to a contemporary issue which has further shown the link between women, 

peace, and human rights, and thus serve as a contribution to international human rights based 

on the UN mandate of peace and security globally. 
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Chapter 10: Conclusion 

10.1 Introduction 

Feminism as a theory stands for the equality of men and women politically, economically and 

socially. Feminist scholarship emerged within the academia, strongly criticising the notion of 

neutrality and objective scholarship devoid of the influence of values, such as those related to 

gender. Thus feminism posits that avoiding narrowness in the academy could only be possible 

through ensuring the inclusion of a multitude of points of view.672 Feminism therefore becomes 

an avenue for a wide ranging, diverse and values such as those related to gender and which 

reflect such values. 

According to Mama: 

Feminist studies have often been subversive, overturning pre-

existing assumptions, pre-existing theories of knowledge, 

transforming pre-existing accounts of history with rich interesting 

her stories that function to complete and to subvert the masculine 

dominated cannon that went before. First and most obvious are the 

historical relations that have constructed Africa and notions of 

Africa from the outside. African philosophers have drawn attention 

to the fact that for centuries; Africa has been afforded a special place 

in western mythology, a Dark Continent and antithetical land of 

fables and fantasies, imbued with sexuality, taboos and violence.673 

The observation of Mama finds, relevance not only in the African story, but more so with 

African women’s story because African intellectuals are striving to demythologise Africa and 

African women in writings of western historians, political theorists, scholars, and philosophers 

by western scholars which presents a fair amount of myth-making about African women, 

African femininity and of course African feminism which still persists.674 
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The purpose of the thesis is to highlight the contributions of African women and of course 

African feminism and to show how African women and African feminism have impacted 

international human rights through its engagement with the key concepts in western feminism 

which are: patriarchy, public/private divide, sexual division of labour, marriage and 

motherhood, the analyses are intended to highlight the major contributions through the 

interventions of African women voices through: African feminism theory and activism 

manifested in: Challenging Patriarchy in African Women’s Experience of Political 

Participation; 2) The Concept of Individual Rights versus Collective (family) Rights: 3) African 

Feminism’s Perspective to Reproductive Rights; 4) Redefining the Public/Private Divide in the 

Framework of African Feminism Perspective to Rape; 5) Bringing Holistic Approach to 

Women Issues: Environmental Rights as International Human Rights, and 6) Reconciliation 

and Peace Process: Women as Peace Agents. 

I have used the term ‘feminism’ based on at least of two of its most universally agreed 

components, ‘women who seek to challenge both the restriction of women’s rights and women’s 

marginalisation from the centre of power and decision making.675 

I have argued that African feminism perspective to international human rights entails querying 

some of the underlying western feminism perspectives to women’s subjugation and oppression. 

In this, African feminism challenges western feminism’s attempt to isolate ‘universally 

applicable causes of women’s subjugation and oppression such as: patriarchy, public/private 

dichotomy, sexual division of labour and marriage as well as motherhood. I have argued that 

African feminism depart from these assumptions by offering alternative viewpoints to these 

concepts which it opposes for being linear in approach in unveiling issues that affects women. 

I have argued that African women have been able to challenge the marginalisation of women 
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from the centre of power and decision making, in the sense that today, Africa leads in the 

representation of women in parliaments around the world676 and also at the regional level it has 

set up institutional mechanism towards gender parity.677 

I have drawn on the socio-legal approach in feminist epistemology especially feminist legal 

theory to bring to the fore the contributions of African feminism. In particular, I rely on 

postmodern and post-colonial feminism, variants of feminist legal theory, but leaning more on 

‘asking the woman question’ from the African feminist perspective; specifically, I have argued 

that African feminism have not only challenged the male dominant discourse in the 

development of international human rights, but also western feminism hegemony on the 

position of women globally as Kitossa notes: 

 African feminism presents a critical interpretative frame through 

which to reconstruct the presence of African women in history as it 

offers a conceptual framework in which not only to criticise the male 

dominant views, but also western hegemonic feminism.678 

This chapter/conclusion will consider whether the objectives and goals of the research have 

been achieved. To this I now turn, by analysing the discussions through the research questions 

and what conclusions I have drawn from the data analysis. 

10.2 Research Question One 

How has feminist critique applied the ‘woman question’ to international human rights? 

In ‘asking the woman question’ the approach enables a critical examination of the vast literature 

interrogating international human rights from feminist perspectives. I consider the various 

writings on women and international human rights from both western feminism and African 

feminism perspectives; this critical analysis brought to light the main arguments running 
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through the writings of western feminists in contending that international law is male and 

exclude women’s voices in its development. On the other hand, African feminists also query 

the prevalence of western model of human rights to the rejection of non-western cultures when 

issues that concern women are being discussed.679 Thus, in presenting the research findings on 

research question one; I start with the western feminism perspective to international law and 

international human rights thereafter I turned to the African feminism perspective. 

10.2.1 Western Feminism Perspective 

My discussion shows how feminists have always challenged the disparity between women and 

men. The burgeoning feminist literature on international law has not only raised the question 

about the ‘male world of international law’, but also the exclusion of women’s voices. For 

example, Johnson argues that ‘men have only a partial view of the world and yet impose their 

view as the experience of all.680 

Olsen has also note that the exclusion of women from international law is an ‘active verb’, i.e. 

women were left out not out of oversight, but that it is a deliberate intention as international law 

represent the interests of men as the embodied subordination of women in societies.681In the 

words of Wishink, ‘the analytical frame of patriarchal law is not spaces within which to create 

visions of feminists futures’682 in other words law as male oriented will not reflect the views of 

women nor consider women’s voices within legal framework, because law purport to be neutral 

and attends to the needs of all. 

Charlesworth et al, also observe that: equality rights been canvassed by women may after all 

not be beneficial to women as international human rights has limitations in addressing women’s 
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inequality, because the foundation of law does not recognise women’s space.683The absence of 

women in international law is best sum up by Finley who notes that: ‘men define law within 

their perimeter and understanding and that law excludes those who are others i.e. those who do 

not share the same inclinations as the standard’.684 Western feminist’s lay emphasis on the 

absence of women in legal discourse, when law purports to be neutral. 

10.2.2 African Feminists Perspective 

According to my analysis, in Africa, women have also asked the ‘woman question’ for example 

Akande, in one of her writings titled ‘apartheid in gender’685wherein she argued that in a modern 

state there is no place for apartheid in gender and that both sexes should be part of the process 

of development. 686 Mutua also in asking the ‘woman question’ query the language and 

construction of African women in international law and international human rights discourse. 

He observes that African women are seen as ‘victims’ needing rescue from ‘barbaric practices’ 

from African men and Africa generally. 

The work argues that the various anti-colonial protests by African women in various societies 

demanding for representation in decision making, abolition of tax, and non-interference in 

commerce reflect asking the ‘woman question’.687 However, the manner of ‘asking the woman 

question’ by African feminism differs from western feminism and this is reflected in the 

questions asked. 

Thus, in answer to research question one; the literatures examined from both the perspectives 

of western feminism and African feminism and the ensuing analyses, show ‘how feminist 

critique has applied the ‘woman question’ to international human rights. It shows that while 
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western feminist’s challenges the disparity between men and women and the exclusion of 

women voices; African feminism queries the prevalence of western model to the rejection of 

non-western cultures; it also queries the homogenous concept of a downtrodden mass. 

10.3 Research Question Two 

How has African Feminism Challenged Western Feminist Discourses in International 

Human Rights? 

The primary concern of the thesis is to highlight the contributions of African feminism to 

international human rights. Thus the thesis in chapter 4 examines the theoretical framework; it 

examines western feminism discourse noting its contributions to the diagnosis of women’s 

problems under four main headings namely: patriarchy, public/private divide, sexual labour of 

division and marriage and motherhood. It is within these headings on pages (133-158) research 

question two will be examined from the African feminist perspective. 

10.3.1 Patriarchy 

Patriarchy is defined as ‘a social system in which the father or the eldest male is the head of the 

household, having authority over women and children. Patriarchy also refers to a system of 

government by males, and the dominance of men in social or cultural systems. It may also 

include title being traced to the male line.688 

Millet in applying patriarchy to all societies argues that the relationship between the sexes is 

based on power and therefore political. She argues further that the power entails domination of 

the male sex over the female sex in all areas of life and that patriarchy is a pervasive ideology 

in all cultures and it is a fundamental concept. 689  Contrary to Millet’s assertion, African 

feminists reject the transplanting of patriarchy to Africa in the sense portrayed by Millet’s and 

argues that the feminists analyses applied to western societies may be accurate but it is 

inadequate in explaining family relations in sub-Sahara Africa; this is because, in Sub-Sahara 
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Africa where there are many matrilineal societies the universal application of patriarchy will be 

out of place; furthermore even within a set up that has a semblance of patriarchy, power does 

not reside in a single male, it is often exhibited laterally, therefore to presume male power or 

rule affect all society equally without a proper understanding of non-western societies is 

misleading. 

This argument was premised on Steady who argues ‘that in Africa, male is not the ‘other’ but 

part of the human same. Each gender constitutes the critical half that makes the whole. Neither 

sex is complete in itself to constitute a unit by itself. Each has needs and a complement despite 

the possession of unique features of its own’.690Therefore, the work posits that male and female 

complement each other in African societies and rejects a universal application of patriarchy in 

the mode presented by western feminists as the norm. 

The research identifies some major points of departure of African feminism with western 

feminism; first, in the idea of women as ‘victims’ and ‘subordinates’ in the society; It has been 

established that African feminism agrees that there is inequality between the sexes in many 

traditional societies;691 however, African women fail to see the female gender as victims or 

subordinates who suffer as downtrodden because of the complementary nature of the relation 

of the gender (s); furthermore, the concept of patriarchy as the root cause of gender inequality 

in the society as canvassed by western radical feminists in explaining the place of women in 

society is rejected on the theory that patriarchy is not the sole reason why women are 

disadvantaged in societies, there are other several factors such as: culture, religion etc which 

play a role in how women are denigrated in various societies. 

The research demonstrates that African society cannot be described as ‘patriarchal’ in the 

conventional sense of the word; especially in relation to western societies where the state 
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apparatus is male. While, patriarchy exists in all societies in one form or the other; African 

feminism’s approach to patriarchy differs in the sense that it is not a simplistic paradigm of all 

women against men. Sub-Sahara Africa complex kinship structures and daily living through 

gender, sex, male and female relational experiences reveal that patriarchy takes different and 

complex forms in different societies.692 

As Sofola, in a historical analysis argues that: women were part of the political structure in most 

parts of Africa; she mentioned the Inkpi of Igala; Moremi of Ile-Ife; Emotan of Benin and Queen 

Daura of Zazzau, according to this analysis the concept of patriarchy cannot be applied 

wholesale to Sub-Sahara Africa. 

Okonjo also argue that: ‘the colonial era distorted African political structure in many societies. 

She notes that women were part of the traditional form of organisation and this is reflected in 

the dual-sex political set up among the Ibos in the Niger Delta region in Nigeria’.693 

The thesis argues that African feminism accepts the fact that sex has a role to play in women’s 

oppression. However, sex is not the sole site of women’s oppression and subjugation as there 

are other indices such as: culture, politics, economics, social, ethnic and class bias; it is all these 

factors brought together that disadvantaged women and not patriarchy simpliciter as canvassed 

by western feminists. 

10.3.2 The Public/Private Divide 

The work establishes that, Western thought has long been characterised by an ideological divide 

between the public and private. The public is the exclusive preserve of the male here lays his 

domain; while the female folks occupy the private sphere. 694Western feminists view this 

distinction as the basis or expression of women’s oppression in the society. Initially, the theory 
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was limited to western societies; however, feminists in international law and by extension 

international human rights imported the concept to cover the situation for all women. 

The work argues that several African feminists reject the global application of the public/private 

divide as the root of women’s subjugation and oppression. For example, Okome argues that: 

‘feminist contention that gender is socially constructed means the recognition of multiple 

fabrications, which translate that the public/private divide cannot be essentialists and its 

differences, will differ in variations in time and space’.695 

Karibi-Whyte also argues that in many African societies, women’s spheres and men’s spheres 

have been traditionally separate. However, the perimeters of the respective spheres do not 

remain constant, but vary according to ethnic groups, geographical setting and social class.696 

According to Oyewumi 

‘The Public/Private theory has been uncritically applied to Africa 

despite the fact that various researchers have noted that in Africa, 

the gender division of labour does not organise itself according to 

public/private divide. As a matter of fact the reduction of gender 

relations to the economics of women lack of access to land, labour, 

men and jobs is a function of the application of private concept to 

the economic monism of the west. The Public/Private divide 

conceptualisation lacks any clear definition; it is shifted at will, 

chasing women about defining women’s sphere, where ever it is 

deemed to exist as private’.697 

These various literatures have demonstrated that, African feminism’s perspective to 

public/private divide is that the generalisation does not apply to African societies because 

African cultural heritage and social life differs from the western way of life. Further, in Chapter 

Six, where I examine African Feminism Perspective to Reproductive Rights, the work shows 

that despite the relativism theory which Africans subscribe to, the individual was elevated under 
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the Protocol to the African Charter on Women’s Rights, where the Right to Abortion was 

provided for in the treaty contrary to what most scholars would have us believe about Africa as 

unchanging, unyielding and immovable in its position as regards individual rights versus 

collective rights.698  

In Chapter Seven, it was in Africa under the auspices of international criminal law that rape was 

re-characterised not only as a war crime but as also tantamount to genocide when it is directed 

against a people, this is the decision of the International Criminal Tribunal for Rwanda presided 

over by an African Woman Judge. The question as to whether Judge Nevanethem Pillay is an 

African feminist? In my view may not be necessary as one does not need to announce one’s 

ideological leaning before taking steps that could point to a particular ideological stand, it is my 

view that as the thesis takes as a whole the constituent of African feminism in theory and action 

(s) as a way of life. I will argue that the lead judgement of Judge Nevanethem Pillay falls within 

a theory and action that comes from the background of African Feminism that sees woman as 

the ultimate expression of the society flowing from a ‘situated judgement’ perspective of issues 

that concerns women. 

10.3.3 Sexual Division of Labour 

According to my analysis, the western socialist feminism diagnosis of women’s subjugation in 

the society entails the recognition of the interaction between women’s labour in the work place 

and their home care giving. The socialist framework looks critically at the fact that women’s 

reproductive and mothering work are simply means of producing labourers for the capitalist 

work. McDowell and Pringle have noted that feminist’s strategies attempt to analyse the 
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interrelationships of the family and production in capitalist societies is from the prism of labour. 

The conclusion that ensues is that inequalities at work were related to inequality at home.699 

Bullock in offering a definition of sexual division of labour states that: the division between 

production-paid work or economic activity and reproduction---the bearing and caring of 

children plus the general management of the household is the basis of what is known as ‘sexual 

division of labour’.700 This perspective seems to have a number of feminists aligning to the 

view, for example, Beneria argues that, ‘the focal point of women’s economic activities is 

provided by their special role in the reproduction of the labour force. It argues that these roles 

is at the root of production, the nature of their work, and the division of labour between the 

sexes are then viewed as a result of women’s reproductive activities as conditioned by the nature 

of the productive process and by the requirements of a given process of growth and 

accumulation’.701 

The explanation for ‘sexual division of labour’ by McDowell and Pringle and as defined by 

Bullock and Beneria has been carried over to non-western societies in explaining the inequality 

between the sexes. However, on the contrary, Buss argues that ‘the use of western model as a 

paradigm for understanding of women’s gender oppression is an essentialist and Universalist 

sense must be jettisoned rather the approach should be engaging local, contingent and 

historically specific analyses.702 

The work therefore agrees with Buss that there is need to engage local and historic praxis in 

analysis; thus, in answer to ‘sexual division of labour’ as presented by western social feminists; 
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African feminist’s writers in response to ‘sexual division of labour’ reject the linear view and 

offer a situation analysis of the African societies. For example, Steady argues that: 

‘In traditional Africa, male and female labour was necessary for 

food production. Communal ownership of the means of production 

assured the woman of a certain degree of control of her labour and 

some decision making power relative to her labour input. The sexual 

division of labour was along parallel rather than hierarchical lines, 

thereby giving in general terms equal value to male and female’.703 

Steady explains further that: African societies by their very structure encourage the 

development of self-reliance among women and this is marked by the pivotal role played by 

women in traditional economy; also it is customary for women in Sub-Sahara Africa to make 

contribution to the family or household and implicit in this self-reliant ideology is the reliance 

of others on women.704 

Furthermore, Karibi-Whyte observes that:  

it is common to find in many African societies male and female in 

the same trade or occupation, for example among the Kalabaris of 

South-South Nigeria male and female engage in the occupation of 

fishing and trading; and also among the Yorubas of South-West 

Nigeria both men and women engage in the trade of selling food 

stuffs, textile materials and household utensils etc.705 

Nzegwu also argue that: women’s economic independence remains a much cherished and 

crucial component of female heritage, contributing to, and participating in the day-to-day 

management of family and community.706 

In relation to the foregoing, African feminism arguments are premised on the fact that women 

are co-producers of wealth; the economic participation of women is not a means of escape from 
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the private sphere or the drudge; but work and labour are integral part of African women’s 

existence in the society. 

10.3.4 Marriage and Motherhood 

One of the major areas of contention between western feminism and African feminism lays in 

the role of women in the society. Western radical feminism view Marriage and Motherhood as 

the cause of women’s oppression in the society. while western radical feminism sees marriage 

and motherhood as impediment to women’s quest for equality, ‘in that patriarchy has structured 

society in a way that is advantageous to men; as a result, a real change can come only with the 

radical transformation of society that moves from the ‘malestream’ model to a more inclusive 

one’.707 

Translating the concept of patriarchy and public/private divide to family relationships Munoz-

Darde argues that the family is the main cause of morally arbitrary inequality.708 

Delphy also argue that, while it is true that patriarchy is the chief institution in analysing 

women’s oppression, the family is the central part of society’s power structure as it sustains 

power in the ‘public’ world and itself a source of women’s oppression.709Pateman argues that 

the feminist’s insight highlights the status of the ‘natural’ sphere of family which she views as 

irrelevant to the conventional relations of the civil society.710Choodrow also argue that the 

source of gender inequality in society is the gendered identity and different ‘relational 

capacities’ of children in heterosexual nuclear families in which women mother.711 
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Munoz-Darde, Delphy, Pateman and Choodrow represent the core of western radical feminist’s 

perspectives on Marriage and Motherhood who view marriage and motherhood as impediments 

to equality in the society. 

For many African feminists, motherhood is ideal and does not in any way serve as an 

impediment. For example, Oyewumi offers similar insight to African feminist thinking on 

Marriage and Motherhood and its implication for women, when she argues that: 

‘Motherhood occupies a special place in African cultures and societies; regardless of whether 

an African society is patrilineal or matrilineal kinship system; mothers are the essential building 

blocks of social relationships, identities and indeed society; because mothers symbolise familial 

ties, unconditional love and loyalty’.712 

Nnaemeka in the same vein argues that: ‘motherhood is ideal and claimed as strength by African 

women and seen as special manifestation in Africa; and that certain aspect of women’s 

reproductive rights takes priority over others’.713Nzegwu, in the same manner gave a general 

overview of Womanhood in Africa; when he observes that with the vast majority of women; 

‘womanhood is extricable bound with marriage and child bearing. The traditional power of an 

African woman has economic and ideological basis which derives importance accorded to 

motherhood. Motherhood therefore remains essentially the ultimate fulfilment and 

manifestation of being female in Africa’.714 

It is my findings, that African feminism celebrate marriage and motherhood, for many women 

in Africa, marriage is empowering and not an impediment to the realisation of equality in the 

society. Marriage and Motherhood therefore becomes a fundamental difference between 

African feminism and western feminism in the common struggle to end discrimination against 

women. As Akande argues: 
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‘In Africa and perhaps a great part of the third world, certain issues are more critical than others. 

Some of the critical issues relate to the role in the family, including maintenance, custody, 

divorce, succession and inheritance’.715 

Following from these analyses, there is a significant ideological difference between African 

feminism and western feminism around the role of women in marriage and motherhood 

especially as it relates to politics, economic power and the place of women in the society. 

The work shows that, African feminism does not see the family as a site of women 

marginalisation and oppression; rather, marriage and motherhood is empowering and celebrated 

in all societies in Africa. 

In answer to research question two, the various African feminists writings on key concepts 

challenged the western hegemonic discourse of patriarchy and public/private divide as a linear 

view in analysing women issues in international human rights; African feminism writings 

brought to the fore the need to consider other factors beyond sex and gender as the cause of 

women’s subjugation and oppression; in interrogating sexual division of labour, African 

feminism argues that, the concept of work is a reflection of the cultural experience that exists 

in western society but which does not have corollary in Africa, rather in Africa, work is integral 

to everyday life of women and not seen as a drudge or a form of exploitation; on marriage and 

motherhood, the society dictate its importance, which is based on its belief systems and culture 

and  shaped by social process and it promotes complementarity of roles. 

The findings highlight the contributions of African feminism not only as a genre but as a theory 

in international human rights by re-shaping the philosophical basis on which it rests its premise 

and perspectives in moving women issues from the narrow and linear view of sex and gender 
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to a multi-perspective that recognises culture, social life, politics, economics and the lived 

experiences of women. 

10.4 Research Question Three 

How has African feminism impacted International Human Rights in Theory and 

Practice? 

In asking whether ‘African feminism has impacted international human rights in theory and 

practice’ the aim is to ascertain the fact or otherwise of the contributions of African feminism 

to international human rights by identifying those indicators and evidence of such contributions 

if any: 

Feminism is often viewed as a western concept that diffused to other 

parts of the world; and indeed many definitions of feminism reflects 

the perspective of the western hemisphere. For example, Frye 

defines ‘feminism as the world view, the philosophy that rests on an 

empirical basis of the body as a source of knowledge.716 

Milns and Whitty also defines feminism as a focus on gender in organising principle of social 

life; it is also an emphasis on the concept of power and the way it affects social relations.717 

The work argues that feminism is not only about the female body; feminism is a strategy for 

social change in the society. While, feminism may create a body of knowledge, the human body 

is not the sole site of knowledge as there are other sites of knowledge such as: culture, religion, 

politics etc. 

I have argued that feminism is a method of analysis, a way of approaching life and politics, and 

a means to achieving an egalitarian society.718 The definitions offered by Frye, Milns and 

Whitty derive from the lived experiences of women in the west, moreover, to claim that that 
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perspective is the world perspective is inappropriate because not all societies and especially, 

Africa, place the human body as a source of knowledge. I have also argued that feminism exists 

in all societies since all have modes of challenging inequality between the two genders; the 

terminology may however differ or non-existent in certain respects. In highlighting the 

contributions of African feminism to international human rights, my premise will be based on 

1) African feminism as a theory in International Law and 2) The practical demonstration of 

African feminism in tackling women’s ‘oppression’ and ‘subjugation’ in depicting the practical 

demonstration, I will focus on: political participation of women; individual rights versus 

collective (family) rights; reproductive rights as human rights; women’s rights as environmental 

rights; and women as peace agents. 

10.4.1 African Feminism as a Theory in International Law 

The main contribution of the work is that African feminism derives its impetus from its cultural 

and historical contexts. In the definition offered by Steady, ‘African feminism is a theory which 

combines racial, sexual, class and cultural dimensions of oppression to produce a more inclusive 

brand of feminism through which women are viewed first and foremost as human rather than 

as sexual beings’.719Kitossa also defines‘African feminism as a critical interpretative frame in 

which to reconstruct the presence of African women in history’.720 

Therefore, a derivative of these two definitions relied on is that African feminism as a theory in 

international law is an ideology and a practical application of gendered consciousness to the 

lives of African women in bringing about a just society; it eschews male exclusion and this form 

a major defining nature of African feminism. African feminism moves beyond the notion of 

African victimhood and recognises that Africa and African women are participants in 

international affairs and not necessarily as recipients but also as knowledge producers; it is not 
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an adversarial theory but one that sees the male gender as partners in its bid to usher in an 

egalitarian society. 

10.4.2 Political Participation of Women 

In tracing African feminist voices, the work theorised that African women have always had a 

form of gendered consciousness which is reflected in the anti-colonial struggle alongside of 

men; worthy of note is the post-colonial African states which excluded women in political 

participation thereby giving rise to a lopsided management of affairs. However, the impact of 

the Structural Adjustment Programmes in many African countries cum the wave of 

democratisation and the influence of human rights serve as a catalyst in igniting African 

women’s political awareness thus through writings and advocacy, women began to question the 

status quo of bad governance and absence of women in decision making. 

Today, African women lead in terms of women representation in parliaments and also at the 

regional body the AU; there is an institutional mechanism for gender parity, a feat achieved 

through theory and activism and exemplified by the Rwandan Parliament, the South African 

Parliament and the Ugandan Parliament. The strides recorded by the African women in 

Parliament promotes the development of political rights of women; it is an indication that the 

international covenant on civil and political rights, the African Charter, the Protocol to the 

African Charter on the rights of women and the Beijing Platform for Action are not paper tigers. 

10.4.3 Individual Rights versus Collective (Family) Rights 

The main debate in international human rights centres on Universalists and Cultural relativists 

theory of human rights. The Universalists theory of human rights argues that human rights are 

applicable in all societies without any form of distinction on the other hand; the relativists argue 

that human rights differ from state to state and are fashioned by a state’s values, culture and 

religious traditions. The relativists accept that rights pertain to individuals but emphasises that 
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individuals are defined in terms of their relations with others as part of the society.721 The 

emphasis of the relativists on collectives has made some jurists722believe that individuals have 

no rights especially in the light of comments made by Ake: 

We do not allow that the individual has any claim which may 

override that of the society; we assume harmony not divergence of 

interests, competition or conflicts; we are more inclined to think of 

our obligations to other members of the society rather than our 

claims against them723 

In examining the veracity of the concept of relativism in human rights and especially as it 

applies to women; I found out that the African society is not averse to individual rights, this 

statement is supported in the light of article 14 (2) © of the Protocol to African Charter which 

allows for medical abortion in the event of sexual assault, rape, incest and when pregnancy 

endangers the life of a woman; it is a provision which can be argued negate the ‘we’ concept. 

Moreover, it seems to me that the emphasis on the collectives is not a denial of individual rights, 

it only emphasises the balance in which the society operates in attending to peculiar needs of 

part of a whole. Thus, the individual rights versus collective rights is not cast in iron, it is flexible 

and responds to exigencies of the society and individual needs; this should be seen as what 

informed the need to promote sexual and reproductive rights of women under the protocol; but 

more importantly to show that the individual is not without a value and identity in the society 

but rather one with rights that can be assessed; this becomes more imperative for women who 

are often seen in the light of ‘beasts of burden’. 

10.4.4 Reproductive Rights as Human Rights 

Petchesky offers an explanation on why right to health and especially women’s health has 

become a contentious issue both on legal and other grounds. She argues that in many societies 

                                                            
721R. Wallace, International Law Supra note 93 p.226 
722J. Donnelly, ‘Human Rights in Africa: Cross-Cultural Perspectives’ Supra note 8 p.342 see also R Howard, 

Group versus Individual Identity in the Africa debate on Human Rights Supra note 32 p.165 
723C. Ake, ‘Human Rights: The African Context’ Supra note 98 pp.5-13 
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with institution of patriarchy, the female body becomes an important site of contestation; this is 

because there are practices which appear to place a woman’s subjectivity in a bodily form which 

does not reflect the experience of the male folk.724 

I have argued that from the work of African feminists in writings and advocacy, that it provides 

a building block in articulating the right to health as human rights, especially as it draws the 

world attention to the negative indices of women’s health especially maternal health in Africa 

and therefore becomes a significant process in advancing women’s rights to health. For 

example, Ilumoka argues that, ‘reproductive rights are omnibus term encompassing many 

different but related things, and which mean different things to different people. It basically 

entails the basic rights of all couples and individuals to decide freely and responsibly the number 

of children, spacing and timing of their children and to have information, education and the 

means to do so; the right to attain the highest standard of sexual and reproductive health; and 

the right to make decisions concerning reproduction free of discrimination’.725 

African women actively and effectively lobbied for the Protocol to the African Charter on the 

Rights of Women; the protocol elaborates on rights that are not found in major UN instruments 

on women.726 Aside it being the first regional instrument specifically addressed to women’s 

issue; the protocol’s position on women issues is novel and bold in addressing the issues of 

abortion and rape. This work has shown that this initiative is path breaking and a right step in 

the protection of women’s human rights; it argues that this initiative should be commended. 

Literatures examined revealed that, the 1990s witnessed civil wars in several parts of the globe; 

the prosecution of these wars led to the violation of international humanitarian law. The two 

theatres of wars that caught global attention were that which took place in the former Federal 

                                                            
724 R. Petchesky, ‘The Body as Property: A Feminist Revision’ in The Global Politics of Reproduction  Supra 

note 496 p.448 
725 A. Ilumoka, ‘The Relevance of Reproductive Rights in Nigerian Context’ Supra note 492 
726The Women Convention has no provision on right to abortion or sexual rights 
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Republic of Yugoslavia and the war in Rwanda. The atrocities committed necessitated the need 

for UN Security Council intervention to set-up International Criminal Tribunals to look into the 

atrocities committed and to mete out appropriate punishments to those found guilty; of 

particular interest is violence against women perpetuated through rape. Feminist writers have 

done a lot of work on conceptualising rape beyond municipal wrong by criminalising rape as 

sexual violence against women.727 

The work while examining several decisions of International Criminal Tribunal for former 

Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) focus on the 

International Criminal Tribunal for Rwanda judgement in relation to the crime of rape because 

of its location; while there are many decisions on rape which were examined in chapter 7, 

however, it was the court lead judgement given by Judge Nevanethem Pillay of South Africa 

on the international position of rape which went further in linking war rape to genocide in the 

conviction of The Prosecutor v. Jean Paul Akayesu, what is distinctive in this judgement lies 

in its contribution to the jurisprudence of rape from an African perspective; though the court is 

an international court and the principles to be applied are international law; in linking rape with 

genocide, it reflects a ‘situated judgement’ approach which can be traced to Africa; As Steady 

argued, ‘symbolically in many African societies, the female body is viewed as an asset; as a 

sacred vessel carrying life and a source of strength and pride. The woman is of intrinsic value 

in the ideology of many African societies and represents the ultimate value in life namely the 

continuity of the group’.728 The judgement established a new meaning and value to war rape as 

an unacceptable practice in the twentieth century and beyond. 

 

                                                            
727 K. Engle, Supra note 536 pp.718-816;  R Kerr, Supra note 541 p.1; C. MacKinnon Supra note 555 p.239; D. 

Buss Supra note 535  p.153 
728 F Steady, The Black Woman Cross-Culturally Supra note 184  p.7 
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10.4.5 Environmental Rights as International Human Rights 

African feminism’s contribution also lies in seeing women’s oppression beyond the issue of 

gender or sex and to link women’s oppression and subjugation in society to other variables such 

as culture, economics, politics and social dynamics in the society. Africans view life from the 

totality of the environment, support for this position is found in Wane’s work on the ‘cosmology 

or the belief system of the ancient people of Africa and African peoples understanding and 

conceptualising of ecosystems, environmental change and conservation today.729 

The interest of African women in the environment stems from the nature of the environment in 

which they live and the belief that women are the custodian of culture. Environmental 

degradation concerns all and women are not only victims of natural resource depletion but 

pollution to which it is admitted they also contribute by their activities. 

The work argue that African feminism has taken international human rights beyond the rhetoric 

of the ‘personal is political’ by showing the connections between rights and environment by the 

actions of the Ogoni Women in Rivers-State of Nigeria in challenging environmental 

degradation caused by Shell Petroleum Development Company; and the Niger Delta Women 

of Warri in Nigeria in challenging the activities of Chevron Oil Exploration Company in 

degrading the environment and the efforts of the Green Belt Movement in Kenya, whose efforts 

at tree planting are towards preserving and nurturing the environment towards stemming 

environmental degradation and climate change. 

Simply put: Environmental Rights are International Human Rights, as environmental 

degradation and pollution do not respect boundaries and does not discriminate on gender basis, 

moreover, women in most cases bear the brunt of environmental crisis. African women efforts 

at stemming environmental degradation should be perceived in the light of article 24 of the 

                                                            
729 Njoki Wane and Deborah Chandler, ‘African Women, Cultural Knowledge and Environmental Education 

with a focus on Kenya’s Indigenous Women’ Supra note 581 p.191 
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African Charter which focus on promotion of ‘satisfactory environment favourable to their 

development’. The promotion of a satisfactory environment is a global necessity towards man’s 

(women inclusive) global survival. 

10.4.6 Women as Peace Agents 

Global issues and women issues are intertwined in the quest for peace especially in Africa. 

African women’s quest for peace cannot be devoid of the fact that they (women) bear the brunt 

of war and also victims of exaggerated violence during war.  

Since the 1980s Africa has been enmeshed in several conflicts leading to loss of lives and 

property and displacement of several millions of people. African women have mobilised for 

peace not only nationally but also regionally through several meetings held within the continent. 

The conflicts provided women the imminent opportunity in providing leadership at peace-

making efforts. A good example is the Mano River Women’s Peace Network (MARWOPNET) 

that brokered peace between three war lords in the Mano River Basin sub region. The activities 

of these women were first acknowledged by the Organisation of African Unity (OAU) now 

African Union (AU) and more importantly by both the UN Secretary General in a note verbale 

to the Security Council; the UN Security Council, through the actions of these women and by 

effective lobby and advocacy, saw to the passing of the UN Resolution 1325 (2000) which 

acknowledges the efforts of women in conflicts and post-conflicts societies. 

Concluding Arguments 

Against the background of the research and analyses presented in the nine preceding chapters 

on African Feminism and its contributions to International Human Rights; this thesis argues 

that the emergence of African feminism on the international plane enriched not only 

international law discourse but also the field of international human rights through theory and 

practice. In theory, African feminism departs from the linear view of sex/gender as the cause of 
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women’s oppression and subjugation in the society to a holistic perspective which sees women’s 

problem as multi-dimensional involving culture, politics, economics and other social indices. 

African feminism in re-defining feminism ensures its relevance in engaging the political process 

and the reclaiming of African women as historical actors in the development of international 

human rights by moving beyond African women’s victimhood in colonial and post-colonial 

writings to show and recognise that African feminism is a participant in the international world 

order. 

In practice, African feminism debunked the myth of women being excluded from decision 

making process and political participation; rather, African women lead the world in terms of 

female representation in parliaments and also have instituted gender parity mechanism within 

its regional body; African women are peace initiators and drivers who brought ‘powerful males’ 

to the negotiating table to resolve age old conflict in the west Africa sub region. The discursive 

contribution of African feminism has also led to the elaboration of new normative standards in 

international law such as individual rights within a culture milieu, reproductive rights and 

environmental rights as well as the evolution of a new jurisprudence in re-thinking the concept 

of rape in humanitarian crisis as being distinctive. 

Having answered the research questions posed in this work; I now turn to the purpose of the 

research whether it was achieved. 

1. To engage the political process of naming and reclaiming African women as historical 

actors in the development of international human rights. 

The thesis is devoted to highlighting the contributions of African feminism to international 

human rights; this the work has been able to  do by first depicting the activities of African 

women that engaged with the colonial state, this it did by mentioning the Aba Women’s War of 

1929 and the Lagos Market Women Protests of the 1950s; it went further by stating the activities 
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of African women in reclaiming political space in the 1990s and beyond, it however argues that 

the present political set up stems from African women political participation before the advent 

of colonialism; in depicting these strides it is to establish the contributions of African women 

to the ethos of international human rights. 

2. To highlight the contributions of African women in shaping the development of 

international human rights. 

The sole aim of the thesis is to highlight the contributions of African women in the 

development of international human rights; this it has done in chapters 4, 5, 6, 7,8 and 9 

under the following headings: African Feminism Theory; Challenging Patriarchy in African 

Women’s Experience of Political Participation; The Concept of Individual Rights versus 

Collective Rights: African Feminist’s Perspectives to Reproductive Rights; Redefining 

Holistic Approach to Women Issues: Environmental Rights as Women’s Human Rights and 

Reconciliation and Peace Process: Women as Peace Agents. In chapter 5, the major 

contribution here is to show case African women as leaders in political participation; this is 

necessary because it goes against western feminist’s writings on African women in the field 

of political participation; as African women are always portrayed as lacking agency and will 

need to be rescued from African men. I argue that the present feat is not as a result of upsurge 

due to modernity but the reclaiming of African women’s position erased during colonialism. 

In chapter 6, the work argues that one of its major contribution is in the area of individual 

rights versus collective rights which is the main area of conflict in international human rights 

between western and non-western societies (Africa inclusive); I argue that African culture 

is always being portrayed as the obstacle to women’s human rights, but this work has shown 

that despite relativist’s theory of human rights; reproductive rights have not been treated 

solely from the societal perspective but have been given a measure of autonomy to respond 

to women’s rights especially in relation to bodily integrity;  the Protocol to the African 
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Charter on Human and Peoples Rights recognises abortion as women’s human rights which 

goes beyond exigencies and medical necessity;  Reproductive rights has come to the fore 

through the Protocol to the African Charter (a landmark treaty in the implementation of 

women’s reproductive rights) in which reproductive rights of women are promoted beyond 

policy statement. In chapter 7, I argue that African feminism re-characterise the concept of 

rape by not only elevating rape from the municipal level to the international plane but that 

it re-defines rape in the mode of war crime in the context of genocide. I argue that the 

decision in The Prosecutor v Jean Paul Akayesu730 brought a new perspective to an old 

problem in the sense that the court construe rape as tantamount to genocide when it is 

directed at a group of people; this reasoning becomes intriguing because while rape is 

recognised at both municipal and international spheres as negating women’s human rights, 

the ICTR went beyond its recognition but also linked the offence of rape to genocide when 

it is directed at a group. In chapter 8, African feminism is depicted as providing solutions to 

issues of the environment. I argue that the activism of Ogoni women of Rivers State of 

Nigeria against Shell Petroleum Developing Company, the Niger Delta Women of Warri in 

Nigeria confronting Chevron Oil Exploration on environmental sanctity and the activities 

of the Green Belt Movement in Kenya showed the ability of African women in stemming 

environmental degradation serves as a contribution in the development of international 

human rights. It must be noted that the Green Belt Movement was awarded a Nobel Prize 

for its activities on the environment. The award of the Nobel Prize to me is an 

acknowledgement of not only the leader of the movement but also the scores of women who 

made the feat possible which are all African women. 

                                                            
730 Case No ICTR-96-4-T, Case No ICTR-96-4-A 
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3. To collate through literature some of the contributions of African women, scholars, 

activists and movement in shaping the global human rights agenda. 

The thesis main goal is to show that African feminism has contributed to international human 

rights; this I have done by employing various literatures to buttress this position, several 

writings of African women, scholars and activists have been presented in the work; beginning 

from the definition of African feminism in chapter one, the literature review in chapter two, the 

theoretical framework and analysis in  chapter four and various arguments set forth in chapters 

5, 6, 7 and 8 of the thesis showed the writings of African women, scholars and activists in 

shaping the global human rights agenda and most importantly African feminist movement is 

portrayed in chapter 9 on the discussion of African women peace initiative to show the 

movement quest for peace and its achievement of peace within the West Africa sub region 

which became a catalyst for the United Nations Security Council Resolution 1325 (2000). 

African women were also recognised and honoured with the Human Rights Award by the 

United Nations.731 

This thesis celebrates African feminism as distinctively African and not as an off-shoot of 

western feminism and  highlight its contributions in shaping the development of international 

human rights, it has collated, through literature, some of the contributions of African women, 

scholars, activists and movement in shaping the global human rights agenda. 

In order not to be found guilty of the offence levelled against western feminism by suggesting 

the superiority of African feminism above the other. The thesis’s objective is to show the 

autochthonous of African feminism in theory and practice and its impact on international human 

                                                            
731Ms Ellen Johnson Sirleaf, Current President of Liberia and Ms Leymah Gbowee for their involvement in 

achieving peace in the Mano River Basin of  West Africa Sub region. 

 



304 
 

rights. ‘African women are therefore concerned with more than studying merely the conditions 

of their lives; their contributions must also register on the face of global feminism’.732 

10.5 Limitation of the Research 

The research focus is on sub-Sahara Africa and some aspects of the contributions of African 

feminism to international human rights. 

10.6 Further Work 

There will be need for further research on the contributions of women in other parts of Africa 

to international human rights especially women living under Islam. 
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