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ABSTRACT 
 
 
 

This project seeks to excavate and explore the emancipatory potential of rights and rights 

language. Public international law, and its most powerful normative concept, sovereignty, 

helped manufacture a distinct brand of freedom and equality in the rollout of international 

human rights law (IHRL), which, until today, is evidenced by the emergence primarily of 

breaches of rather than adherence to IHRL. This is a project that descends into rights and rights 

language. This is not un-trod territory. There are several scholars engaged in similar pursuits, 

with similar aims. While there will be an assessment of the many rigorous critiques of human 

rights language and human rights law, this project will not be offering a new intervention into 

the failures and flaws of human rights. Rather, this investigation is looking to capture 

genealogical insights and transform rights critique into potential ways forward. This will 

involve several strategies, but most especially the transformative way rights can be deployed 

as political claims – it is in the radical re-imagining of rights and their content on which this 

project is based. Rather than submitting to a regime of legal order that roughly categorises 

communities and individuals and uses bright lines to demarcate where and when they might 

assert a certain claim, this project is interested in the gaps between such bright lines, where 

new subjects and subjectivities are being discursively created, and where there lurks an 

opportunity to shift cultural, social, and political norms in the protection of the least protected. 
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INTRODUCTION 

 

The distribution of justice and law underline the questions that animate this thesis: what are 

human rights, how are they used, and most importantly, to whom are they owed? The goal of 

this project is to venture into the structure of rights and inquire into the ways in which rights 

language, as a discourse, can provide rights-claimants a potential path for transformative 

rights-claiming. In doing so, I am suggesting that the aspirational nature of rights can be 

repurposed more productively and strategically in contests, genuinely putting the character of 

their original, imagined function to the test. More specifically, I will be advancing a 

genealogy of rights – one that doesn’t end with rights collapsing under the weight of their 

historical failures, but rather one that opens space for new forms of analysis for scholars and 

new approaches to claiming rights for subjects. Genealogy, at its core, is an attempt to lay 

bare that which has been forgotten or omitted from history. But the genealogist, ‘if he listens 

to history, he finds that there is “something altogether different” behind things: not a timeless 

and essential secret,’ but rather that present conditions ‘have no essence.’1 The non-origin of 

the present isn’t a cause for crisis or desperation – rather, it is an opportunity. 

 

This project will use a genealogical approach to investigate its hypotheses. A genealogy of 

rights and rights language rejects essentialist narratives and histories. Normative 

understandings of rights presume an essential origin of things, a validating set of conditions 

or truths, which genealogy interrupts and disrupts. The traditional operation of rights (to 

whom they are owed, in which venue they may be wielded, the internal logic and hierarchy 

between and amongst regimes of rights, the rules of adversarial contest, the ones with 

authority to utter the meaning and purposes of rights, and so on) engender anxiety, doubt, and 

 
1 Foucault (n 1) 142. 
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despair in those who most need protection. Genealogy, however, with its disruption, allows 

light to shine through the cracks in the sturdy, normative architecture of rights. This not only 

opens space for unprefigured approaches to rights contestation, but it also encourages a new 

grappling with one’s subjectivity within the arena of rights. The hope, then, is that genealogy 

can help transform the doubt, anxiety, and despair (the consequence of normative, traditional 

rights) into hope and agency. 

 

However, this project is not merely a deconstructive critique of the present operation of 

rights. Following a genealogical approach, I will explore the emergence and formation of 

rights and rights language, particularly within the arena of international human rights law, 

investigate the central critiques of human rights and its associated instruments and narratives, 

and attempt to show the disharmonies, dislocations, and disjointed nature of the supposedly 

coherent regime of rights upon which subjects in the present must rely. Thus, I will argue that 

1) rights currently exist as aspirational ideas which, without robust engagement, fail to find 

emancipatory meaning and value and instead rely only upon a narrative of authoritativeness; 

2) rights are not static objects to be picked up when necessary; 3) rights are living breathing 

entities that help shape, reify, articulate, and reimagine political and social identities; 4) rights 

are pregnant with meaning and power, but it is only through the rigorous and relentless 

grappling with rights that such power and meaning can be realised; 5) and finally, rights can 

be tools of transformative democratic practice.  

 

The history of justice and sovereignty – from antiquity to our present – provides a rich 

environment for investigating political struggles. But the long chain of political battles 

concretised discourses – discourses of truth, discourses of right, discourses of significance, 

and discourses of law. Authoritative narratives, supported by such discourses, similarly 
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emerged, and served to provide an eternal story of our history. As a result, and since the 

adoption of the United Nations Declaration of Human Rights, the perception of human rights 

and rights language has gradually become more and more problematic, particularly in critical 

academic circles. Rather than participate in the literature offering critiques of the 

international human rights system, this project instead attempts to decouple ‘rights’ from the 

international human rights regime and focus on the capacity of the ‘rights’ vernacular to 

provide avenues of rights contestation and subjectivity formation.  

 

Ideological constructions of the good, of state building and state maintenance, and of political 

imagining often use the language of rights. On the one hand, the ubiquity of human rights and 

rights language has both diluted their potency and concretised their limitations; flexibility in 

claiming a right is diminished, and the opportunity to find unexamined areas for contestation 

is reduced. On the other hand, the deep permeation of rights language in global discourse 

means that rights tools can be deployed in myriad venues, communities, and yet unimagined 

spaces – not merely national and international courts. One of human rights fiercest 

originalists, Michael Ignatieff, claims that ‘human rights have gone global not because it 

serves the interests of the powerful, but primarily because it has advanced the interests of the 

powerless.’2 This type of moral triumphalism (while couched in strong empirical work) 

papers over the failures of human rights to live up to their original promises. However, 

‘simply, because the history of human rights (and hence its present composition) is neither 

necessary nor determined, its future remains open and subject to political contestation.’3  

For rights celebrants, the schematic for claiming rights exists, the long history of their 

emergence has developed authoritative processes for their usage and function, and the venues 

 
2 Michael Ignatieff, Human Rights as Politics and Idolatry (Princeton University Press 2001) 7. 
3 Ben Golder, ‘Beyond Redemption? Problematising the Critique of Human Rights in Contemporary 
International Legal Thought’ (2014) 2 London review of international law 77, 107. 
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to hear them being employed are embedded into the fabric of our understanding of justice. 

Perhaps now, more than ever, is an urgent moment in time to evaluate the strength of our 

rights system, the value and potential of rights language inside that system, and our own 

ability to wield rights with effectiveness and resonance. In the critique of these rights, there 

need not be a concrete outcome in mind, nor a specific prescription for rights claimants. 

Rather, this critique ‘[could] be an instrument for those who fight, those who resist and refuse 

what is…it is a challenge directed to what is.’4 By doing so, it’s possible to begin fleshing out 

a counter-memory: an act of resistance that eternally questions the true authority and wisdom 

of history as knowledge. And a counter-memory is not for the managers or the decision-

makers that populate the institutions and bodies where rights are discussed. Rather, this 

counter-memory is for the subjects of rights. Foucault, writing of his work in prison 

reformation, claims, ‘…and then I have some news for you: for me, the problem of the 

prisons isn’t one for the “social workers” but one for the prisoners.’5  

This project is a genealogy of rights. But this genealogy is about the moments – the 

interpretive moments – in the game of power and rights and which seeks to liberate the 

discourse from the confines of sovereignty. Ultimately this project explores two axes of 

genealogy: one which exposes contingency and shatters the normativity of rights discourse; 

and two, an inquiry that has normative goals and makes a positive case for certain 

mobilisations. The project aims to liberate the human rights discourse from the confines of 

sovereignty and asks: is there an emancipatory power in rights? This thesis attempts to not 

only find the levers, spaces, and opportunities in rights and rights language to open pathways 

for liberation, it also seeks to use those tools to exact justice in the darkest corners of societal, 

financial, and political marginalisation. This method also informs the domain in which my 

 
4 Michel Foucault, Power: Essential Works 1954-84 (James D Faubion ed, Robert Hurley tr, Penguin 2020) 235. 
5 ibid. 
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analysis takes place: rights contestation. As such, genealogy ‘is not meant to encourage 

human beings to repudiate what is subjected to critique or even regard it simply in a negative 

light.’6 There is a move toward constructionism in this project, rather – a type of remoulding 

of rights language which can hopefully be a contribution to better, more intentional rights-

claiming.  

The site of inquiry for this project will be ‘rights-claiming’ as a practice. The genealogical 

investigation of the emergence and codification of rights and the language used to support 

them is crucial in the pursuit of this inquiry. The ‘non-history’ of rights engenders a freedom 

from strictures of contestation and encourages a creative manoeuvring within and around 

rights. I will pursue an investigation of how rights-claiming can proceed once unshackled 

from the restrictions of their historically constructed attachment to sovereignty. This inquiry, 

however, is not merely practically applying rights strategically – it is also experimenting with 

shifting the discourses and norms that have supported and crystalised rights in their current 

form. To pursue this inquiry, I will attempt to show that when subjects ‘can make something 

of these rights to construct a dissensus against the denial of rights they suffer, they really 

have these rights.’7 Ultimately, this reconstruction of rights – whether through subjectivity or 

an animated dissensus against the denial of rights – allows subjects to engage in more 

emancipatory rights-claiming, or what Foucault calls a ‘conscious practice of freedom.’  

 

Rights are contingent and malleable. Therefore, they are subject to change – both in meaning 

and in function. Using this genealogical method, this project will attempt to demonstrate the 

emancipatory capacity of rights and the subjects to whom such rights are owed. In other 

words, rights claiming must be a challenge to social and legal norms, not specific categories 

 
6 Raymond Geuss, ‘Genealogy as Critique’ (2002) 10 European journal of philosophy 209, 213. 
7 Jacques Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (2004) 103 South Atlantic 
Quarterly 297, 71. 
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of rights or legal distinctions. Instead, emancipatory rights practice involves reimagining to 

whom rights are owed and forcing contests over rights that were previously unprefigurable. 

This suggests that a new ethics must be partnered with emancipatory rights politics. This is 

crucial, as this project is not merely concerned with the malleable nature of rights, nor merely 

the enormous capacity of subjects to define and flex such rights, but also because the way in 

which rights are defined and flexed is informed by the relationship a subject has with his self 

– in other words, the newly defined ethics to which such subjects adhere. For the purposes of 

this thesis, the complexity of the rights regime can be demystified by first, learning from its 

failures and second, reattaching the ability of the subject (rather than the state, or the 

sovereign) to grant and exercise such rights. 

 

Methodology  

 

The operation of power in the rights regime is complex and deeply implicated in all 

procedures, people, officials, legal contests, and states. Rights themselves are not concrete, 

final, nor eternal. They are contingent and continue to emerge via a long struggle over their 

meaning and purpose. And yet rights are all too often treated as heavy, unwieldy, geometric 

objects – they are carried from one context to another, to be dropped aside if they cannot fit 

the unique circumstance. Rights and particularly rights language are a swirling discourse. 

They are a chaotic mix of politics and law, which only appear as inflexible because they are 

framed in formal legal language and situated inside the elegant boundaries of rights 

instruments and foundational documents. If rights are to be gripped for emancipatory 

struggle, the role they can play in rehistoricising both the history of their emergence and the 

power struggles that shape them must be well-articulated. In this thesis, I am interested, first, 

in problematising this emergence, and second, destabilising the structural history of rights 
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and investigating the potential spaces where rights language may give subjects an opportunity 

to practice emancipatory rights-claiming as a ‘conscious practice of freedom.’ The project 

first examines both the current understanding of how rights emerged and function as well as 

how that emergence and functionality are critiqued by critical rights scholars. These critiques 

often merely expose the indeterminacy of rights and rights instruments and underline the lack 

of emancipation that rights currently offer. I will then use these critiques to examine the way 

in which the indeterminacy, lack of clarity, unequal distribution, and normative claims 

regarding rights and rights language offer spaces and strategies for claimants to use rights as 

emerging tools of practice, not fixed objects for application.  

 

In this project, I investigate the questions identified using a Foucauldian, genealogical 

method. In Foucault’s work on genealogy, investigations into the present seek not to 

vindicate nor reaffirm that which shapes and structures the character and norms of 

contemporary conditions. Rather, genealogy is a practice – more specifically, a critique. As 

Foucault has argued, traditionally, we are told that if we ‘wish to understand and perceive 

events in the present,’ we are only able to do this ‘through the past, through an understanding 

– carefully derived from the past – which was specifically developed to clarify the present.’8 

Genealogy, however, helps us realise that what we ‘typically hold to be ahistorical, self-

evident, and substantial’9 does indeed have roots in history and emerged contingently. Rather 

than the metaphysical journey to the universal, eternal origins (which ostensibly determine 

the present), genealogy instead peers into the dark crevices of historical disjunctures which 

helped mould the contingent present. This project relies on a methodology that deploys 

genealogy as a tool, a critique, and an historical perspective. An adapted Foucauldian 

 
8 ibid 220. 
9 Michael Mahon, Foucault’s Nietzschean Genealogy: Truth, Power, and the Subject (State University New 
York Press 1992) 108. 
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genealogy functions as an effective method for this project because it can help problematise 

the emergence of rights and reveal rights language as co-optable, normative vocabulary. It is 

also a powerful tool to help reveal spaces of potential intervention where one may cleave 

open rights language and reformulate their connotation and intention. The project, thus, is a 

genealogy of rights which seeks not to affirm or condemn existing rights practice, but rather 

to make visible the tendons and ligaments of its contingency, and then encourage rights-

claimants to surgically intervene in the gristle of this emergence, grip onto new connections 

of rights, and seek new conditions of subjectivity. 

 

Genealogy can be affirmative or vindicatory, yet the method this project will follow is not 

interested in an approach that seeks to validate existing norms or conditions, nor engage in a 

triumphalism around the present. The method provides a framework for both exposing an 

analytical arena and pursuing an inquiry within that arena. While the genealogical method is 

not normative, the project itself is interested in a measure of reconstruction and is distinctly 

normative in character. This tension in fact provides a rich analytical framework. On the one 

hand, this genealogical investigation exposes contingency (and remains staunchly non-

normative), but on the other hand, this method helps to shake free the human rights discourse 

from the confines of sovereignty and reveal spaces for subjectivity that previously were 

unprefigured. What this project will suggest is that this ‘shaking free’ also necessitates a new 

kind of ethics for subjects pursuing more emancipatory rights claims. As a result, instead of 

‘arguing that genealogy needs supplementing with different political and theoretical 

traditions to make good its normative deficits,’ genealogy instead ‘helps to achieve a certain 

political orientation.’10 

 
10 Ben Golder, ‘On the Genealogy of Human Rights: An Essay on Nostalgia Nostalgia’ (2016) 22 Australian 
journal of human rights 17, 25–26. 
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This ‘political orientation’ is critical to my project’s goals. By using this genealogical method 

to pry open the inflexible, normative character of the rights regime and its associated 

discourses (a descent into history which Foucault dubs ‘effective history’), we can reveal the 

beginnings of new knowledge around rights, their history, and their capacity. Effective 

history is an essential analytical tool as it ‘deprives the self of the reassuring stability of life 

and nature, and it will not permit itself to be transported by a voiceless obstinacy toward a 

millennial ending.’11 Effective history ‘has no fear of looking down,’ because it observes 

from above, and descends into the past as an attempt to understand the present, but instead of 

mapping the a logical path toward normative understandings of the present, it leaves ‘things 

undisturbed in their own dimension and intensity.’12 In pursuing a genealogy of rights, we 

must also recognise that ‘we are faced with the unavoidable fact that the tools that permit the 

analysis of the will to knowledge must be constructed and defined as we proceed.’13 

Unravelling normativity embedded in this discourse requires that we must confront and 

embrace unprefigured representations of subjectivity.  

Genealogical investigations and effective history are best used when grappling with 

subjectivity. Foucault, speaking of what effective history reveals, argues that ‘only a single 

drama is ever staged in this “non-place,” the endlessly repeated play of 

dominations…humanity installs each of its violences in a system of rules and thus proceeds 

from domination to domination.’14 This ‘non-place’ is where the unprefigurable can be 

messily sorted out. We then must learn how such unprefigured representations can be 

operationalised in a struggle against the very normative conditions from which we derived 

such representations. If the ‘distribution of justice’ serves as an ‘arena for important political 

 
11 Foucault (n 1) 154. 
12 ibid 156. 
13 ibid 201. 
14 ibid 150–151. 
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struggles,’ we must also concede that such ‘struggles ultimately created a form of justice 

linked to a form of knowledge which presupposes that truth is visible.’15 When using 

effective history, we are engaged, methodologically, with a ‘historical sense.’ This ‘sense’ 

‘opposes history given as continuity or representative of a tradition’ and is ‘directed against 

truth, and opposes history as knowledge.’16 Thus, the generation of new forms of knowledge 

disrupt the distribution of justice and split open spaces for emancipatory struggles. 

The project, however, is not interested in ‘prescribing the antidote.’17 This genealogical 

approach is not attempting to create a pattern and process that trumps an existing arena of 

struggle. Rather, a genealogy that unearths emergence ‘designates a place of confrontation 

but not as a closed field offering the spectacle of a struggle among equals.’ Instead, this is a 

‘non-space, a pure distance … no one can glory in it.’18 This non-space, as described in the 

previous paragraph, is, for traditional historians, the arena in which the eternal struggles for 

domination are sorted out and create a chain linking the present to the historical eternity. 

However, genealogy instead reveals the messy, absurd contests in this ‘non-space’ that do not 

create logical connections to historically significant moments, nor validate present norms, 

behaviours, and truths. As a result, openings are revealed, discontinuities are created, and the 

sensible, celebrated narratives supporting contemporary practices are thrown into question. 

For a rights-based inquiry, this genealogical approach sheds light on the transformative 

potential of rights tools, rights language, and certain events in time. This project is not merely 

about practically applying rights strategically – it is also interested in the shifting discourses 

and norms that have supported and crystalised rights in their current form. With this 

 
15 ibid 204. 
16 ibid 160. 
17 ibid 157. 
18 ibid 150. 
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approach, we might get closer to a critical deployment of rights inside these cracked open 

spaces and, in doing so, reinject a measure of renewed politicised subjectivity in rights. 

 

In short, genealogy offers rights-claimants hope. 

 

Research Outline 

 

This thesis is divided into two larger sections. The first three chapters establish the theoretical 

framework that opens a space to explore the renewed capacity of rights to be transformative 

tools. These chapters lay the methodological groundwork for a series of rights-based inquiries 

to take place. Before outlining strategies of transformative rights-claiming, there first must be 

a robust overview of the emergence of rights and a thorough decoupling of rights from their 

linkages to sovereignty and discourses of freedom, justice, and subjectivity. This 

genealogical investigation helps to melt the hardened narratives of truth that support 

traditional rights-claiming and animate rights language. In doing so, subjects and scholars 

alike can start placing the state in unprefigurable conditions, under which it is forced to 

acknowledge and reconcile unequal distributions of justice. This theoretical frame will then 

elucidate the specific ways in which rights – in the three case studies that follow – can be put 

into practice as transformative tools of democratic practice. 

In Chapter One, I examine the robust catalogue of critiques levelled at human rights proper, 

human rights institutions, and rights language as a vernacular that bleeds into various forms 

of governance conversations outside the realm of justice, law, and rights. These many 

critiques too often have engendered a feeling of despair or hopelessness for both scholars and 

rights-claimants. At first glance, these critiques show how rights have been co-opted by the 

very institutions they were designed to confront. However, the critiques also reveal the 
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malleable nature of rights. This is significant as it helps to begin a genealogy of rights – a 

supposed rigid regime of institutions, instruments, and narratives. Ultimately, this chapter 

argues that we need to avoid framing rights as merely harm-reduction and disaster-avoidance 

tools or as moralistic tools for the construction of utopia(s). Rather, rights must be 

investigated genealogically which, with the help of the extensive reams of existing rights 

critique, carves out space for the constructive capacity of rights.  

In Chapter Two, I begin to delve into the genealogical method on which this project relies. 

Using Michele Foucault, I investigate rights’ orientation to power, knowledge, and 

sovereignty. Ultimately, rights and rights language are both a discipline and a practice. When 

we normalise a behaviour or a practice, we make visible all the adjacent and overlapping 

languages that describe and explain that practice, and we make invisible all the languages that 

do not contribute to such practices. When there is a pursuit of normalisation within a 

discipline, there is an aspiration to power. And this aspiration, when present, destabilises the 

logical chain of empirical reasoning that elevates some disciplines and disqualifies others. 

Ultimately, this reveals the contingency of the disciplines, but it also can be traced in the 

emergence of other institutions as well, including the growth and the strengthening of the 

rights regime. The genealogical method not only explores the theoretical grounding for more 

rigorous usage of rights, but it also provides opportunities for rights-claimants to reimagine 

their own subjectivities. Reviving one’s consciousness, for subjects, means both unlearning 

and learning – but more importantly, acting and practicing what has been unlearnt and learnt.  

In Chapter Three, this project moves into the way in which the subject of rights can explore 

their capacity to use rights differently. The first theoretical chapter serves as the application of 

the method, the articulation of its usage, and the descent into the emergence of rights and rights 

language. In other words, we must first destabilise the authoritative narrative on which rights 
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rely (the genealogical disruption in Chapter Two), and then we must pick up the shards of 

shredded history and reanimate them in unprefigured ways. The limits of rights are not visible 

or doctrinally established. They are contingently formed through practice and usage, and the 

role of the rights claimant is just as much to assert one’s duty to practice rights-claiming as it 

is to assert one’s legal claim to such rights. Rights-claiming, in other words, is not determining 

the rights which are owed, the rights that are yet to be claimed, or the rights that must be 

protected. Rights-claiming, I argue, is not the practice of demanding what a subject is owed, 

but rather what a subject can be. We must change the dynamic to try to shape the discourse. 

Indeed, we must use rights and rights language as an activity of persuasion, but not necessarily 

for convincing. Rights claiming is not— or not just — what one is, but rather ‘a demand for 

acknowledgment of who one is, and more important, of who one might become.’19 In other 

words, this project seeks to both reveal the opportunities and propose the structure within which 

‘emancipatory rights-claiming’ as a ‘conscious practice of freedom’ can take place. 

 

In Chapter Four, I will genealogically investigate the way in which rights have been 

invisibilised for marginalised, poor subjects both by an increasingly carceral state and by an 

insidiously incremental advance of the private sector into criminal justice. Despite the ban on 

incarceration for debt, this chapter will reveal the way in which debt holders have been 

forced at times to choose between indigency and prison. However, the method helps to recast 

the subjectivity of those caught in the criminal justice debt web. By first understanding the 

emergence of the privatised carceral state – along with the tools of justice that emerged and 

concretised along with it – and by deploying a unique form of rights-claiming, it is possible 

to begin walking back the discursive perception of the subjects caught up in the abusive 

 
19 Karen Zivi, Making Rights Claims ; a Practice of Democratic Citizenship (Oxford University Press 2011) 
119. 
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practice of criminal justice debt. We can, as Karen Zivi has argued, begin to imagine these 

spaces and people not by the limits of their rights and socioeconomics, but rather we can 

‘...acknowledge injury and identity without being bound by them.’20  

 

In Chapter Five, this thesis will undertake a genealogical investigation of suicide, from 

antiquity to the present, and reveal an emerging fundamental right to die. Born of the 

fundamental right to life, paradoxically, this chapter will demonstrate that constitutional 

protections designed to ensure the dignity and protection of the life of a subject equally 

protects his right to determine his own exit. But rather than a mere legal posture, this is a kind 

of reorientation to death and the end of life as a practice, a way of taking hold of one’s 

identity and subjectivity in a way that frees one from the traditional processes of confronting 

life’s most difficult moment. A movement toward the development of the subject, not just 

rights protection, is encouraged by the stories of those who have decided to take autonomy 

over their final life decision. Reanimating the subjectivity of the right to die claimant as a 

subject of the right to life helps to place the state in an unprefigurable position and forces it to 

grapple with the normative thrust of the most fundamental protection in the rights regime – 

the right to life. 

 

In Chapter Six, this project will examine the agrarian citizen and agrarian citizenship as 

determined through a genealogical study of indigenous and traditional modes of connection 

and undergirded by normative efforts to protect the right to food. By reframing the peasant 

experience, the peasant wisdom, the practices of the peasant, and the value of the food 

communities which peasants serve, it is possible for rights claimants to secure a 

renarrativisation of this so-called ‘relic’ of the agricultural age. The interrelatedness of 

 
20 ibid 86. 
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fundamental rights, the hierarchy of first- and second-order rights, and the somewhat recent 

demonstrations of how the right to food can be argued in combination with other fundamental 

rights (like the right to life) all present opportunities for the rights claimant. Agrarian 

citizenship, long forgotten in the rapid onslaught of the industrial food systems, is again a 

method for forcing the state to revisit and contend with the original, normative understanding 

of both political and socio-economic rights. 

 

Conclusion 

 

This project is not interested in merely reanimating traditional rights claiming or attaching 

more legal muscle to the practice. It is not concerned with further untangling the complexity 

of the various rights instruments, fora, institutions, and regimes in which rights operate. 

Similarly, it is not interested in promoting the promulgation of a new community of rights 

professionals operating inside constitutional, juridical, or institutional spaces. Rather, this 

project is interested in showing the subject of rights how he might organise, redefine, and 

deploy the messy scattering of rights available to him. Emancipatory rights claiming is not 

necessarily about successful outcomes of rights contests; rather, it is more concerned with 

understanding one’s orientation to the legal, political, and social conditions in which a subject 

may find the means of empowerment. Ultimately, this project is about investigating the roots 

of the emergence of rights, and then offering strategies for deploying rights in a manner that 

forces both the state and the broader audience for rights-claimants into discomfort and 

unease.  



 16 
 

CHAPTER 1: CRITIQUING THE CRITIQUE OF HUMAN RIGHTS 

 

Introduction  

 

This chapter will introduce a persistent and thorough critique of international human rights 

law, its associated legal orders, and rights discourse. Since the formalisation of international 

human rights as a cohesive body of laws – most pertinently, in the development of the 

International Covenant on Civil and Political Rights (ICCPR) and the International Covenant 

on Economic, Social and Cultural Rights (ICESCR) – human rights have been the recipient of 

enormous celebration and, more recently, enormous critique. Classical liberalists contend that 

the concretisation of erstwhile natural rights is a major achievement in the promotion of 

humanity in law, and humaneness in governance.1 The various human rights protections 

oversight bodies dedicate millions in resources to the assessment, evaluation, and promotion 

of human rights in national contexts.2 Similar, yet legal, international bodies are also 

responsible for the adjudication of alleged violations of human rights protections, or the failure 

to provide positive rights to individuals or communities at large. It might be argued, too, that 

one of the major advances of human rights is the incorporation of human rights language into 

so many different vocabularies – both of resistance and domination, emancipation and control, 

democratic socialism and authoritarianism, market capitalism and protectionism, and so on. 

Critics of the human rights regime argue that, amongst other problems, this ubiquity of the 

language of human rights has sapped it of its ability to serve its original purpose: that is, to 

liberate those most in need of protection.3 This project begins to grapple with that original 

 
1 Jennifer Flowers, Human Rights Here and Now: Celebrating the Universal Declaration of Human Rights 
(Amnesty International 1998). 
2 ‘OHCHR | Funding and Budget’ <https://www.ohchr.org/en/aboutus/pages/fundingbudget.aspx> accessed 22 
March 2021. 
3 Makau Mutua, Human Rights: A Political and Cultural Critique (University of Pennsylvania Press 2002). 



 17 
 

purpose of rights and seeks to illustrate both successes with it and a means to get back to those 

first principles.  

 

But what is sometimes missing in existing scholarship is the careful elaboration and 

identification of spaces/levers/grips – that can be exploited and deployed, strategically – inside 

these norms and laws. Some theories advance instrumentalisation strategies.4 Others look to 

retreat into the hard law initially agreed to in international treaties for emancipation.56 Still 

others attempt to widen the net of human rights.7 In doing so, it is thought that we can bring 

institutions and regimes of knowledge (in the medical, business, and police communities) into 

discussion with human rights practitioners and international lawyers. As a result, we might 

broaden the discourse, co-opt areas where human rights meet forces of power, and ultimately 

strengthen both the wider community’s knowledge of human rights, as well as their actual 

protection. This project is not interested in universal human rights protections per se. While I 

am interested in the general welfare of the international community, it is not controversial to 

claim that some in the international community need human rights protections more than 

others. Thus, this is not just a theoretical project about power, knowledge, and the role of rights 

and rights language inside the functioning of power and knowledge. Rather, it is a deeply 

political project interested in the emancipation of particular, marginal communities who – 

historically and in the present – are the recipients of the wide majority of rights violations. 

Ultimately, this thesis will delve more deeply into the marginalised communities where most 

rights-claimants are profoundly lacking in power, and thus, more vulnerable to rights-abuses 

 
4 Salvador Santino F Regilme Jr, ‘The Instrumentalization of Human Rights in World Politics’ (2020) 22 
International Studies Review 176. 
5 Mattias Kumm, ‘The Legitimacy of International Law: A Constitutionalist Framework of Analysis’ (2004) 15 
European Journal of International Law 907.  
6 Cedric Ryngaert, ‘Non-State Actors: Carving out a Space in a State-Centred International Legal System’ 
(2016) 63 Netherlands International Law Review 183. 
7 Ignatieff (n 5). At 345-346. 
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and in greater need for concrete emancipatory avenues. 

 

The purpose of this chapter is to articulate the mainstream and peripheral critiques of human 

rights, international human rights law, and rights language to address their strengths, and reveal 

the flaws and incoherencies within each. While there are many critical interventions – 

particularly in the ‘crit’ movements, like critical race theory, lat-crit studies, and queer crit8 – 

that seek to explore the failures of progressive legal moves to emancipate marginal 

communities, there yet remains a dearth of constructive scholarship working toward filling the 

gaps of legal and normative recognition in these critical pieces of scholarship. Since the 

normative goals of this project rely on the constructive and reconstructive potential of rights 

and its language, it first must demonstrate that the historical critiques of human rights – while 

sturdy and meritorious – do not do enough to encourage abandonment of the idea and the 

infrastructure of the rights regime. Apostasy from rights, I argue, is a mistake.  Rather, this 

project will argue that in fact these critiques help sharpen our understanding of rights and 

motivate us to take action: to try to practice using rights, to fail, to try again – and to fail better.  

 

International Human Rights Movement  

 

The human rights vocabulary is often criticized for its Western origins9, particularly with the 

concretising doctrines established after World War II in international human rights law. Even 

within the western liberal conception of human rights, other vocabularies of resistance and 

 
8 For a brief review, see: Kimberlé Crenshaw and others, Critical Race Theory: The Key Writings That Formed 
the Movement (New Press 1995); Charles RP Pouncy, ‘Institutional Economics and Critical Race/LatCrit 
Theory: The Need for a Critical Raced Economics’ (2001) 54 Rutgers Law Review 841; Stephen M Barber and 
David L Clark, Regarding Sedgwick: Essays on Queer Culture and Critical Theory (Psychology Press 2002). 
9 R Panikkar and R Panikkar, ‘Is the Notion of Human Rights a Western Concept?’ (1982) 30 Diogenes 75; 
Josiah AM Cobbah, ‘African Values and the Human Rights Debate: An African Perspective’ (1987) 9 Human 
Rights Quarterly 309. 
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rights-claiming are still excluded. The languages in ‘solidarities of socialism, Christianity, the 

labour movement’ and many others are weakened or left out of discussions as the human rights 

language is consolidated and sold as ‘the international expression of the Western liberal 

tradition.’10 With such rhetorical dominance, a fascination (even obsession) emerges alongside 

the regime of human rights and its attendant laws and vernaculars. This fixation with human 

rights and its techniques as the messianic procedures of emancipation leads to an overreliance 

on its institutions, frameworks, and procedures for rights-claiming in contexts of injustice. This 

overreliance is another central challenge for the human rights framework, as it tends to 

overpromise on its capacity and power to deliver rights, equality, dignity and freedom.11 

Further, as human rights are often imported from western doctrine and delivered by western 

(or western-trained) operators,12 there is a diminished urgency in developing strategies of 

justice-achievement from below, knowing the emancipatory buoyancy of the human rights 

regime can be shipped in, rather than developed locally. Ultimately, this reliance on a western 

import can fail rights claimants who celebrate the juridical nature of human rights contests. But 

the human rights movement ‘fetishises the judge as someone who functions as an instrument 

of the law rather than as a political actor, when this is simply not possible … given the porous 

legal vocabulary with which judges must work and the likely political context within which 

judges are asked to act.’13 Complicating this further, the emergence of ‘low-intensity 

democracy’ demonstrates how civil and political rights are universalised as the infrastructure 

from which all other rights can be claimed – thus leaving regimes with a low bar to overcome, 

having been granted permission to solve complex social, economic, and cultural rights 

 
10 David Kennedy, ‘International Human Rights Movement: Part of the Problem?’ (2002) 15 Harvard Human 
Rights Journal 101. 
11 ibid 22. 
12 ‘The International Human Rights Regime: Still Part of the Problem? (Chapter 2) - Examining Critical 
Perspectives on Human Rights’ <https://www.cambridge.org/core/books/examining-critical-perspectives-on-
human-rights/international-human-rights-regime-still-part-of-the-
problem/6BC8F0B647363315BBAA8CC07378FA07> accessed 23 March 2021. 
13 Kennedy (n 15) 116. 
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questions later, so long as civil and political rights are constitutionally embedded.14 This 

postponement of social and economic rights is characteristic of much of the human rights 

regime, particularly as its gained prominence in coordination with the western notion of 

‘democracy-promotion,’15 which some argue is merely window-dressing to the much larger 

and aggressive project of neoliberalism and free market capitalism in the developing world. 

The close and recent friendship between sovereignty and human rights will be explored in more 

depth later in this chapter, but for now it is important to remember that the fetishisation of the 

main juridical actor and her courtroom act are central legitimating factors in the narrative of 

how human rights are promoted, packaged, and delivered globally by western powers, 

interested in consolidation of power.16 

 

It is important to establish some of the traditional approaches to rights claiming in the juridical 

model, as well as some of the critical flaws in this approach to which Michel Foucault is 

responding. In a seminal piece, David Kennedy controversially posits the idea that the 

international human rights movement and its actors, who are often perceived as both caretakers 

and defenders of global justice and freedom, are instead deeply implicated in the problems and 

failures of global justice.17 Kennedy suggests that ‘human rights may be a drop of liberation in 

an ocean of oppression, or a fig leaf of legitimation over an evil collapsing of its own weight.’ 

He takes particular issue with the fashionable character of human rights and human rights 

language. As a dominant vernacular for speaking about emancipation, human rights often not 

only take centre stage in discussions about liberation, they also work to ‘crowd out other ways 

of understanding harm and recompense.’18 More insidious still, the claim to universality in 

 
14 Susan R Marks, The Riddle of All Constitutions; International Law, Democracy, and the Critique of Ideology 
(University Press 2003) 65. 
15 ibid 46–47. 
16 Kennedy (n 15) 116. 
17 ibid 122. 
18 ibid 108. 
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human rights also sets clear boundaries for social and political struggle, which is exclusionary 

in nature, and delegitimises other local strategies for political contestation that may not adhere 

or comply directly with human rights doctrine or language.19 Kennedy again argues that human 

rights language, and the dominant position it enjoys, often presumes to be the answer to 

particular forms of global and local injustices, rather than the means by which to question 

networks of power and the very operation of those forms of injustice. Instead, rights can be 

methods by which new forms of intervention are imagined and pursued. Practicing rights need 

not mean merely identifying an injustice and finding an appropriate forum for contesting. These 

leaps to conclusions – answering via human rights vernaculars – eliminate the possibility to be 

imaginative, creative, and transformative with approaches to rights-claiming in the wide 

diversity of contexts in which struggles about rights take place.20 This is particularly influential 

on the professionals working in both legal and institutional human rights organisations. The 

power of the human rights vocabulary often encourages these actors to limit or freeze their own 

political agency, and worse, potentially to celebrate the perspective from which human rights 

– and its operators – view the world. The freezing of agency also blinds – either temporarily or 

permanently – such actors of the immense normative potentiality of human rights language. 

Instead of relying on the ubiquity of human rights and rights language, actors instead could 

look deeper at the first principles of rights, investigate the origins and failures of such rights, 

and define anew the constitution and practice of rights.  

 

One central problem with the history and emergence of human rights language and laws is that 

they seem to be moving toward the formation of a kind of global ideology. If ideology ‘serves 

to establish and sustain relations of domination, then the study of ideology is directed to 

 
19 ibid. 
20 ibid 112. 
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highlighting those ways.’21 There are five central operating functions in ideology, as defined 

by Susan Marks: legitimation, dissimulation, unification, reification and naturalisation.22 She 

uses ideology investigations by Thompson and Eagleton to construct this five-tiered framework 

of ideology. Legitimising an authority or field of knowledge or approach is the first tier. This 

is the process by which such an entity comes to be perceived as valid, truthful, and appropriate. 

There are three separate techniques by which an authority becomes legitimised: rationalisation, 

normalisation, and ‘narrativisation.’23 Rationalising an authority involves connecting its 

structure to a ‘chain of reasoning,’ the end of which is the authority or knowledge one reaches 

as a logical conclusion. An authority becomes normalised when its operation or usage is 

deployed along several familiar arrangements, making the authority seem natural and eternal. 

Any shift in the arrangements or deviation from this way of engaging with the authority or 

knowledge, thus, becomes abnormal, or merely exceptions, which again reinforce the trueness 

of the authority. Finally, when an authority becomes narrativised, it enters the public not only 

in practice (in its techniques and arrangements), but also in discursive storytelling which make 

the authority seem characteristic of the cultural, historical, political, and social context – both 

in contemporary conditions and/or because it is reflective of progress made (i.e., the 

‘culmination of history.’)24 These three techniques need not necessarily work in linear order to 

be successful. Rather, when engaged in concert, the process of legitimation takes hold. The 

discursive storytelling, particularly, for human rights and its language(s), seem most relevant 

for this particular orientation to ideology. 

 

 
21 Marks, The Riddle of All Constitutions; International Law, Democracy, and the Critique of Ideology (n 19) 
18. 
22 ibid 19. 
23 ibid 62–67. 
24 ibid 19–20. 
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While ideological storytelling is powerful in advancing ideology, dissimulation, in which the 

inner-workings and structures of domination characteristic of an ideology are ‘…obscured, 

masked, or denied’ is also an influential force.25 One of the strongest manners in which this 

process functions is simply denialism, or ‘inversion.’ The operation of the ideology, in an 

attempt to mask its dominating characteristics, presents itself as liberatory, or as a consequence 

of liberatory processes, in which all individuals and actors have the freedom to opt in or out. 

This dissimulation can also work by attaching historical ideas or persons to the ideology, thus 

putting up nostalgic or authoritative barriers to the challenge of the ideology. In unification, 

ideology comes to present itself as the cohesive functionality of social and political 

relationships, thus rendering deviations from these traditional and natural relations as either 

irrelevant or entirely non-existent. This is a process of universalisation wherein the concepts 

and traditions of domination inside an ideology take on an eternal character, begin to look like 

end-of-history, and demonstrate their emergence from a condition and struggle over mutual 

interests.26 Reification, the fourth operative function of ideology, is a process by which 

contingently, human produced objects are considered instead as material objects. In addition, 

the social relations that help to produce such objects are considered natural and concrete – 

rather than contingent – and such relations are not considered sites of political contestation but 

rather ‘…object[s] of contemplation.’27 A simple way of enacting the function of reification is 

to describe social processes in the passive voice, so as to de-centre their present function and 

remove the agency of actors involved in the social processes. Finally, naturalisation of an 

ideology takes place when such processes emerge as ‘…obvious and self-evident, as if they 

were natural phenomena belonging to the world “out there.”’28 In the process of naturalisation, 

both objects and subjects of the ideology become predetermined, and institutional arms of 

 
25 ibid 20. 
26 ibid. 
27 ibid 21. 
28 ibid 22. 
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ideology and processes of domination no longer become sites of political contestation, and 

instead even the idea of debate is closed. We can see all four elements here of ideological 

construction present in the emergence and coming-of-age of the human rights regime. The 

process of reification, in particular, is apt. The delivery of human rights protections is often 

seen as a top-down, integration process (and often involves only the first-order forms of civil 

and political rights), rather than a process by which rights and duties are aggressively 

negotiated and claimed from the bottom-up.29 Even more, there are spaces for contestation, in 

this elaboration of ideology, which can be potentially exploited in a constructive path toward 

emancipation from forms of power that directly influence and shape the operation of rights. 

 

Most of the critical scholars of the rights regime would agree that the process of ‘legitimation’ 

(with its attendant characteristics: rationalisation, normalisation, and narrativisation) is most at 

play in the dominance of human rights discourse.30 Ultimately, the human rights regime 

sometimes helps to create, sustain, and encourage forms of bad governance internationally and 

locally.31 With the dominance of the rights regime crowding out other forms of governance 

(environmental, cultural, social), spaces not comprehensively addressed by the human rights 

movement can atrophy, become diminished, or worse, breed further injustice, poverty, and 

crime.32 In truth, human rights interventions are not universal, nor do they address universal 

problems in society.33 However, the narrative of what the human rights regime can intervene 

into is universalising, meaning that it self-perpetuates its own purported universality, further 

entrenching it as the exclusive remedy for international ills, conflicts, and injustices. However, 

 
29 Lorenzo Cotula, ‘Between Hope and Critique: Human Rights, Social Justice and Re-Imagining International 
Law from the Bottom Up’ (2019) 48 Georgia Journal of International and Comparative Law 473, 476. 
30 See, for example: Bal Sokhi-Bulley, ‘Government(Ality) by Experts: Human Rights as Governance’ (2011) 
22 Law and Critique 251; Penelope E Andrews, ‘Making Room for Critical Race Theory in International Law: 
Some Practical Pointers’ (2000) 54 Vill. L. Review2 855. 
31 For example: Wendy Brown, ‘"The Most We Can Hope For. . . ": Human Rights and the Politics of Fatalism’ 
(2004) 103 The South Atlantic Quarterly 451, 455. 
32 Kennedy (n 15) 122. 
33 Brown, ‘The Most We Can Hope For. . . ’ (n 36) 460. 
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when the regime ‘… intervenes only economically and not politically, only in public and not 

in private life, only “consensually” without acknowledging the politics of influence, only to 

freeze the situation and not improve it …’ it reveals itself as a highly particularised technique 

of remedy, not serving universal needs, nor accomplishing broad measures of improvement 

globally.34  This is tied up and implicated with the authoritativeness of international human 

rights law, which essentially equates itself with an understanding of a global good that 

structurally shields itself from the destructive consequences of its own operation.35 For 

example, powerful western nations capitalise on human rights doctrines, laws, techniques, and 

vernaculars to further accelerate neoliberal expansion in privatisation and control for 

multinationals, thus weakening emancipatory capacities of governments.36 Kennedy urges us, 

particularly those working inside human rights institutions, those ‘… good people, well-

intentioned people in good societies …’ to rethink our navigation inside international human 

rights so we do not end up entrenching and perpetuating ‘the very things [we] have learned to 

denounce’.37 If we are to rethink our navigation, it is also incumbent upon us to rethink how 

rights emerged, too. Simply re-navigating the corpus of rights cannot lead to emancipation if 

the infrastructure (and discourse) governing rights remain intact.  

 

For those human rights practitioners, the critiques of their professional space offer only few 

hopeful paths forward. And, with the rights regime emerging more and more as an ideological 

construction, and not merely a socio-legal one, there is a danger of apathy – or even apostasy 

– for those doing humans rights praxis.38 Some international human rights scholars strike a bit 

more of a hopeful tone for those ‘… good people, well-intentioned people.’ They argue that 

 
34 Kennedy (n 15) 122. 
35 ibid 122–123. 
36 ibid 124. 
37 ibid 125. 
38 Jean D’Aspremont, International Law as a Belief System (University Press 2018) 120–121. 
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those working in critical approaches to international human rights have come to an 

understanding about the paradoxical nature of their work, ‘willing to live to the full the 

contradictory promise of rights and accept the ambivalence inherent to them.’39 In addition, by 

dividing the world into what is liberal and what is not (based on adherence to democracy and 

the discourse of rights), the aspiration to democratic norms opens possibilities for ‘harm in the 

name of good.’40 However, taking this analysis further, this leads to an ‘expansion of something 

much broader, including not only liberalism but also democracy, the rule of law, good 

governance, and market capitalism.’41 In a subtle yet powerful advance from the analysis of the 

construction and dominance of the human rights discourse, Frederic Megret also concludes that 

human rights, which ‘were supposed to only set out the minimum conditions for the good life, 

actually become equated with the good life.’42 With a low standard for a ‘good life’ thus 

established,43 the human rights regime can continue to operate as an intervener in contexts of 

conflict, while remaining quite collusive with state sovereignty, generally, and individual 

nation-states particularly – often to the detriment of those human rights and its vernacular 

claims to be most interested in protecting.44  

But if human rights circulate globally and provide an infrastructure for reform and enjoy near-

ideological adherence in international institutions, what then can rights-claimants do to disrupt 

this complex process? One potential way is to re-conceptualise the functioning of rights as 

 
39 Frédéric Mégret, ‘Where Does the Critique of International Human Rights Stand? An Exploration in 18 
Vignettes’ in José María Beneyto and David Kennedy (eds), New Approaches to International Law: The 
European and the American Experiences (T M C Asser Press 2013) 35 <https://doi.org/10.1007/978-90-6704-
879-8_1> accessed 23 March 2021. 
40 Marks, The Riddle of All Constitutions; International Law, Democracy, and the Critique of Ideology (n 19) 
46. 
41 Mégret (n 44). 
42 ibid. 
43 Marks, The Riddle of All Constitutions; International Law, Democracy, and the Critique of Ideology (n 19) 
58. In which she argues that low intensity democracy (that which meets the basic threshold of democratic 
values, usually constitutionally embedded civil and political rights), ‘is fragile due to its tendency, in 
conjunction with neoliberal economic restructuring, to deepen fundamental political and economic problems.’ 
44 Mégret (n 44). 
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products of international law’s global distribution. In other words, rights as passengers on the 

vehicle of international law. Understanding them in this way does not ‘relegate human rights 

law to a functional role in international political discourse. It comprehends human rights as 

legal sites of political contestation … but it casts these debates in distinctively legal terms.’45 

This analysis traces the operation of sovereignty and international human rights law, 

illustrating how the notion of universality in human rights is frustrated by the goals of rights 

discourse, which seek forms (and norms) of justice remedies that are highly particularised and 

thus fly in the face of the so-called universal ‘human’ condition.46 To respond to this 

incoherence and conflict, it is suggested that ‘the task of international human rights scholarship 

is to try to identify, first, how the organisation of international political reality into a legal order 

contributes to global economic inequality …’ and then attempt to understand how human rights 

then ‘can be comprehended as mechanisms that mitigate such inequality.’47 This, for peripheral 

rights-claimants, is the gateway. By first organising the way in which rights language and rights 

laws are arranged politically, it is possible to then intervene to use those tools as cutting 

instruments. Tools to wield, not static objects to grasp – this is the beginning of the 

reimagination of rights as dynamic components of a new form of democratic practice.  

International human rights scholars must ‘seek to transcend this reliance on international and 

formal organisation’, to illustrate the diverse nature, and diversity of contexts, of norm-creation 

in human rights that ‘make the distinction between hard and soft law largely redundant.’48 This 

requires an interdisciplinary approach to the investigation of human rights creation and 

operation. Scholars of critical human rights must abandon the exclusively legal model, which 

 
45 Patrick Macklem, ‘What Is International Human Rights Law? Three Applications of a Distributive 
Account.(McGill Law Journal Annual Lecture Series/Conference Annuelle de La Revue de Droit de McGill)’ 
(2007) 52 McGill law journal 575, 584. 
46 ibid 599. 
47 ibid. 
48 Mégret (n 44). 
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relies so heavily on international law and its partner, sovereignty, and instead understand this 

process anthropologically, ‘as a social practice,’ that works against the ‘ideological 

superstructure’ of traditional international human rights law.49 Frederic Megret concludes his 

investigation with a plea to international human rights practitioners and scholars alike, asking 

them to no longer describe what human rights are, to whom they apply, and the legal force 

therein; but rather to answer ‘what do human rights do?’ And to answer this ‘in detail with an 

eye for the local and the idiosyncratic.’50 We can see that critical legal scholars are in agreement 

here. There is an urgent need to understand rights at their root. And this can only be 

accomplished when a critical ethics of human rights develops and acknowledges networks of 

power – not to be overwhelmed by them, but rather to understand them, manipulate them, and 

deploy strategies in concert with them. This project is a response to this call to arms, to action, 

and to rights discourse.  

Critiquing the Critiques, Human Rights Law 

Critical legal scholars51 offer compelling critiques of the international human rights movement 

and its agent, the human rights professional. These critiques are necessary to continue to push 

the interpretive and normative dimension of the regime, and to force those in praxis and in 

scholarship to align more closely with the principles of rights. This project, as mentioned, is 

more interested in a reconstructive effort than a deconstructive effort. And indeed, the 

deconstruction is if not complete then at least profound. A damning picture, from the 

perspective of these critical scholars, emerges about human rights.52  

 
49 ibid. 
50 ibid. 
51 For a breakdown of the most significant voices in the ‘crit’ movement, see: David Kennedy and Chris 
Tennant, ‘New Approaches to International Law: A Bibliography’ (1994) 35 Harvard International Law Journal 
417. 
52 For a couple of such damning critiques, see: Achille Mbembe, ‘Necropolitics’ (2003) 15 Public culture 11; 
Makau Wa Mutua, ‘The Ideology of Human Rights’ (1996) 36 Virginia journal of international law 589. 
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But the critique of international human rights law and its associated movements offer the 

grounds on which to begin organising efforts and identifying power centres that can be targeted 

in new deployments of human rights instruments and language. Before descending too deeply 

into the ‘critique of the critiques,’ it’s important to state again the potential power of rights 

language when deployed strategically. For example, as this project will argue in a later chapter, 

the potential for further, more effective strategic litigation is profound. In certain rights cases, 

this kind of lawyering may provide unrealised legal support to marginalised communities, as 

it has in various emancipatory ways in the past (the Civil Rights Movement,53 suffrage,54 and 

so on). However, deploying just strategic litigation in an effort to support rights-claimants often 

concretises identities and narratives about such rights-claimants that provided the necessary 

discursive (and, at times, structural) strength to marginalise such rights-claimants in the first 

place. Therefore, the limits of such a strategy not only potentially decrease a chance of juridical 

success, but also carry the threat of possibly re-entrenching such claimants into categories that 

work in concert with discrimination, oppression, and peripheralisation.55 Instead, what this 

project will later (at times) argue for is for a multi-tiered, particularist strategy involving 

strategic litigation, but only when coupled with various forms of advocacy and confrontation 

with language. Strategic litigating with rights does take place in a variety of contexts, however, 

there is room to further develop the method. In order for marginalised communities to 

genuinely find emancipatory spaces, there needs to be not only legal recognition, legal redress, 

or legal compensation. Indeed, there also must be a shift in the way in which these communities 

(and the individuals who constitute them) are imagined as citizens. The language of rights, 

which some see as its weakest element, given its vagueness and role in the indeterminacy of 
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law, has the ability to reframe such imaginations. Not only that, but this language also has the 

normative authority to conflict directly with the juridical mechanisms that helped build the 

narratives that constrict and molest such marginalised communities and people.56 The greatest 

weakness in the human rights regime is also its greatest strength. However, there are myriad 

instances in history when the ‘weaponisation’ of human rights and rights language led to 

catastrophic levels of inequality and oppression.57  

 

Neo-Imperialism and Rights  

The logic of empire and colonialism is eternally bound up in the construction and maintenance 

of human rights.58 Human rights being implicated in the rapid spread of neoliberalism and the 

advance of market capitalism in the Global South demonstrates this troubling connection 

between a discourse of supposed liberation and the very techniques of labour, social, political, 

and financial control in neoliberal governance structures.59 Further, ‘… human rights has a very 

ambiguous relationship to both old and new problems of international violence.’60 Particularly 

as the norm of the Responsibility to Protect gained purchase over the last ten to fifteen years, 

human rights have become the new vocabulary for military intervention, drawing together 

frameworks of expertise – in the military and human rights institutions – that once used to be 

separated by bright line categorical distinctions.61 In fact, human rights practitioners are often 
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among those who are arguing fiercely for humanitarian interventions62 that require a force of 

military strength. These arguments are often advanced using the narratives constructed inside 

human rights discourses around protection, particularly of women, minorities, and peripheral 

communities.63 Further still, the ‘good people, well-intentioned people,’ are ‘more or less 

unwittingly, furbishing the tools of the military.’64 This entanglement of military and human 

rights professionals is often built on Eurocentric constructions of individuals and categories of 

people deemed to be in desperate need of rescue and protection – Muslim women, most 

recently.65 The alliance of morals and legal restraints (in the construction of international 

humanitarian law) created a new, surprising alliance between those arguing for peace and those 

now legally empowered to wage war.66 While bright distinctions were constructed for waging 

of ‘pure’ war, there were also ‘efforts to treat combat and ‘police action’ as fundamentally – 

ethically, legally – different, the one the domain of human rights, the other the proper domain 

of the law of armed conflict.’67  Complications and all, this effort to ‘civilise’ public 

international law, make it more ‘just’ and less violent – spearheaded, often, by human rights 

institutions – paradoxically helps to legitimate forms of violent intervention and war, usually 

with powerful states and its political officials as conflict decision-makers and framers of the 

justification, with the help of human rights language.68 Early attempts to civilise international 

law, Edward Said noticed, drew on language already embedded in Western discourses of 
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categorisation and normality. While traditionally, empire and colonialism were justified in 

explicitly brutal terms of ‘civilised’ and uncivilised’, early attempts to sanitise this language 

relied on Western attempts to categorise the ‘abnormal’ – delinquents, the poor, the insane.69 It 

is not surprising that interventions in the medical field, where the ‘abnormals’70 were often 

relegated for treatment, evolved quite linearly to military interventions, where ‘the poor’ – 

previously, the ‘backward, uncivilised’ – are in need of protection. In other words, there is 

urgent and real danger in the exportation of this kind of language, when used in the service of 

a project. Therefore, I acknowledge this potential darkness when constructing this project’s 

particular strategies for rights instrumentalisation. This discussion is not meant to encourage 

reluctance, but instead merely to identify the potential pitfalls of radically reimagining rights 

usage.  

While emancipatory rights projects always run the danger of further entrenching injustice, this 

should not lead to a paralysis of praxis. This section will be spent deconstructing certain human 

rights critiques – a critique of the critique, in other words, that cautiously champions the 

normative goals of the rights regime. If we return for a moment to the function of ideology in 

rights, we can find that some postcolonial scholars would find analytical bite with their own 

perspective on human rights, particularly the process of legitimation in the development of 

ideology. For example, ‘the main focus of human rights law … has been on those rights and 

programs that seek to strengthen, legitimise, and export political or liberal democracy.’71 Most 

human rights norms developed in national conversations inside the nations of the west. At the 

same time, first-generation rights (civil and political rights) transcended second- and third-

generation rights (social, economic, and cultural) partially because of the institutionalisation of 
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these ‘first order’ rights by human rights organisations, and not just western governments.72 

The human rights movement, in its post-WWII development, attempted to frame itself as non- 

or post-ideological, but still the ‘… mantra of universal morality and timeless righteousness 

attempts to mask its deeply political character.’73 Worse still, tokenism has taken hold in many 

human rights organisations and legal rights institutions. This is an attempt to maintain the 

ideological narrative of non-ideology, neutrality, universalism. By placing African judges on 

the International Court of Justice,74 having Asian and Black members on boards of international 

NGOs and international organisations, and maintaining quotas of ‘third world’ representatives 

in universities, governmental committees, think tanks, and policy groups, there is an 

appearance of the multiform character of the global community.75 However these 

representatives often ‘…nevertheless “think White” or “European”…’ and help perpetuate and 

‘champion, usually uncritically, the universalisation of the human rights corpus and liberal 

democracy.’76 In addition, those who perpetuate and strengthen the human rights corpus 

(international non-governmental organisations) help to entrench global inequalities by focusing 

their work on ‘governmental abuses of rights to personal security, discrimination, and basic 

political rights …’ instead of investigating the ‘… socioeconomic and other factors that 

underlie…’ such violations.77 Ignoring root causes in human rights investigations and 

promotion is nothing new.78 However, when such omissions are stacked up, over time, by the 
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larger members of the international rights organisations, it becomes clear that there is a both a 

willingness and an urgency in such omissions.  

However, this critique should not encourage human rights apostasy. Even some postcolonial 

scholars do not think that the ‘… human rights movement is a Western conspiracy to deepen 

its cultural stranglehold over the globe.’79 However, the movement likely has been mythically 

elevated and has aggressively advanced its norms in pursuit of a false universalism, which in 

turn covers its deeply European and liberal history.80 Those who seek to open spaces of 

contestation in the human rights movement are sometimes marginalised or seen as ‘outsiders,’ 

incapable of helping (or unwilling to help) in the mission of human rights universalisation. A 

central problem the movement currently contends with is the paradox that a corpus of regimes, 

laws, institutions, and human resources which claim to promote radical diversity, inclusion, 

and tolerance, actually only permits such diversity, inclusion, and tolerance inside the rigid 

boundaries of Western, liberal political democracy.81 The ideology of human rights as a 

universal discourse and a moral compass, in other words, is tragically flawed. Tragic because 

its strongest normative characteristic, its moral claims about humanity and dignity, are 

strangled by its claim to transcendental relief. As illustration, some states make craven attempts 

to use this false universalism to advance projects that are presented as anti-colonial, anti-

imperialist, and biting critiques of the dominant rights model, but in fact seek to advance 

authoritarian agendas and damage to the very communities, groups, and minorities that such 

projects purport to protect.82 Indeed what must be at stake is not ‘… a singular obsession with 
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the universalisation of one or another cultural model,’ but rather multiple projects imagining 

norms, models, frameworks, and practices whose goal is the decline of ‘…conditions that foster 

human indignity, violence, poverty, and powerlessness.’83 This paradox – that human rights is 

sold as a diverse, inclusive package of emancipation and yet functions to perpetuate the liberal 

political model only – is the crucial flaw in the human rights movement. This project sees that 

paradox as the greatest opportunity for transformation inside the rights movement. By re-

articulating rights as discursive tools used to change the conversation around how rights are 

deployed, claimed, and attached to communities disrupts those who seek to use rights only to 

advance a (neo) liberal political vision.  

 

This section will continue to critique the critiques of the rights regime, offering some insights 

that will become significant in later case studies. For example, the importation of western forms 

of governance (with human rights as the vernacular) ‘may equally well constitute a specific 

product of Western history, culture and, especially, economy. Importing those forms imports 

… the substance as well.’84 One of the central problems with the exportation of democracy and 

its attendant norms is that those who do the exporting often assume a neutral position from 

which they deploy these tools.85 There is an assumption built in that these western democratic 

norms are in fact universal, that their definitions and operation are pre-ordained, pre-

determined, and concrete. The contingent nature of these norms and institutions – and even the 

principles, like dignity, freedom, and rule of law – is not reflected in their circulation, 

particularly in the direction of ‘developing’ countries.86 However, what proponents of such 

views forget is that this is largely due to the emergence of human rights as a moral, universal 
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regime of knowledge, which promised to emancipate those struggling under the grip of 

totalitarianism and oppression. Their universal character was not invented by ‘liberal 

internationalists,’ like Anne-Marie Slaughter, among others87 – they were always already 

packaged as such. 

 

Rather, the role of rights practitioners could not be to make the world just, but rather, make the 

world less unjust. The usage of so-called universal, fully emancipating norms of human rights 

is disingenuous. There is too much indeterminism in international law.88 Dissatisfaction with 

the world leads some international human rights lawyers to apathy, while it leads others – like 

Slaughter and her colleagues89 – to bundle together principles of western, particularly 

American, governance with the principles of human rights. Thus, a saviour-like mission to 

bring peace, stability, and prosperity to the less advantaged can then commence. Instead, 

particularly for those international activists becoming apathetic, jaded, and ‘dissatisfied,’ we 

could be framing the frustrations not as such, but rather as breaches of rights. Doing so forces 

politics into the law. Those who claim to hold and preserve the technical expertise over the 

language are the first who must be marginalised, scholars like Koskenniemi argue.90 Technical 

expertise assumes an absence of intimacy and a professional distance with the claims we make. 

Rather, we must take responsibility for the projects we undertake and the arguments that 

support them. Law and rights are, after all, weapons for battle. Pronouncements of neutrality 

while wielding weapons of legal violence brings an ethical vacuum into sharp relief. For 

Koskenniemi, using law is what we should be doing and what serious professionals concerned 
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about rights violations should be undertaking.91 But we could be treading cautiously and with 

a healthy degree of doubt about the ‘ruleness’ of certain laws. In this way we might hope to 

accomplish two things: one, with a strategic, critical deployment of certain politicised rights, 

new spaces for contestation and relief could be opened; and two, we might actually be able to 

live up to our own ethical claims.92 This project seeks to grapple with the former – to reinject 

politics in rights. 

 

Human Rights as Liberatory  

 

The critiques of human rights are potent and voluminous. They also skew geographically and 

culturally from the west toward the other, in whichever form that may take. They also traverse 

in a reverse fashion, from the global south, targeted at the global north. Since the 17th century, 

these ‘rights’ have intervened in discourses about governance, health, administration, 

sovereignty, duty, patriotism, dignity, freedom, and humanity itself.93 And the direction of each 

critique generally offers a new insight into the flawed operation of human rights. However, one 

area where there is consensus among the critiques is the following: there is an urgent need to 

re-imagine how human rights can be deployed. In other words, can we practice rights more 

consciously?  

 

One potential foray into the small level of liberation, goes as follows: ‘… human rights activism 

is valuable not because it is founded on some transcendent truth, advances from ultimate 

principle, it is a comprehensive politics, or is clean of the danger of political manipulation or 
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compromise.’ Instead, human rights activism is valuable ‘simply because it is effective in 

limiting political violence and reducing misery.’94 This is not enormously encouraging. But in 

light of grievous harms committed around the globe, the ramp-up in torture (both by non-state 

and state actors95), and the bloodletting in micro- and macro-conflicts fought often at the behest 

(or direct confrontation with) massive military superstructures, perhaps any reduction in harm, 

any protection of civilian rights, any halt to violence against humans is a good thing. However, 

this narrative of harm-reduction misses the point and, I argue, navigates around the potential. 

Rights need not merely mitigate suffering. Rights can be far more powerful. The language of 

human rights conjures up images of the deprived, the hungry and the poor, the miserable and, 

broadly, the potent lack.96 It may, in a smaller measure, remind one of resistance and revolt, 

courts and tribunals, and the multi-dimensional United Nations system. But this language is 

rarely perceived and, more worryingly, rarely deployed as a political object and tool for 

emancipation. In other words, ‘… human rights take their shape as a moral discourse centred 

on pain and suffering rather than political discourse of comprehensive justice.’97 This problem, 

for human rights activists, is no small challenge. It is an obstacle both in discourse and in praxis. 

Perhaps the narrative of mere ‘harm-reduction’98 hampers such activists, and prevents them 

from imagining a broader, more radical intervention for rights-claiming. 
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In some approaches to this ‘minimalist’ form of human rights protection, a creeping retreat into 

liberalism can be found inside the vocabulary of human rights.99100 There is a clear demarcation 

between individual and collective rights: individual rights are tough to claim without some 

form of collective rights, but in the absence of individual rights, collective rights are sure to 

lead to authoritarianism.101 This, however, reveals a rehearsal for something: ‘… not an 

ontological account of what human beings need to enjoy life, but rather a political-economic 

account of what markets need to thrive.’102 Ultimately, human rights must be a political, 

emancipatory project. Scholars who advance such agendas with rights are no more interested 

in genuine, politically engaged human rights protection than in radical regulation of global 

markets. Rights, for such scholars, are a politics that ‘… organise political space, often with 

the aim of monopolising it.’103 Worse still, it conveniently aligns with the goals of ‘liberal 

imperialism and global free trade’ and works to vindicate both projects in equal measure. A 

damning indictment to be sure. This critique repeatedly highlights the cohesion of neoliberal 

projects – emanating often from powerful, neo-colonial powers – and the rights regime. And 

yet, there is a potential in human rights that can be found in the moral claims about humanity 

and the particular social norms emanating from rights language. In other words, rights claiming 

needs to be a challenge to social and legal norms, not specific categories of rights or legal 

distinctions. To practice rights for emancipation is not merely to strategically select categories 

of rights or work with activist litigators to symbolically represent a larger, communal claim to 

a right. Instead, emancipatory rights practice involves reimagining to whom rights are owed 

and forcing contests over rights that were previously unprefigurable. To do so can avoid 

propping up state power and state institutions that use their networks of power to further 
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entrench identities for marginalised groups. Such a strategy takes seriously the idea of sapping 

the power of the state in protecting the rights of individuals.  

 

Perhaps what is required is the declaration of a kind of war. To declare war by declaring 

rights.104 To make war with rights is to acknowledge the radical indeterminacy of rights, yet 

not to dismiss them outright. It helps to frame marginalised people and communities not by 

what they are not, or what they have not, but rather as what they actually are.105 This potential 

may or may not be yet known, and this is the point – space for contestation must be left open. 

Space for subject-formation via legal claims, advocacy, rights-identification and re-

identification is necessary for transformative change in the operation of human rights. 

 

The powerful narrative of harm-reduction is not effective in a transformative project using 

rights vocabulary. This narrative tends to, at best, victimise and re-entrench status quo 

hierarchies and, at worst, cooperate cravenly with the furious march of neoliberalism and free 

market capitalism. So, are we to do away with the humanity in human rights and instead focus 

exclusively on the political capacity of such language, as particularised and surgical tools, thus 

depriving them of their one well-toned muscle, the supposed universal and universalising 

influence? The story Antigone offers some guidance here. The story embraces a pathos-heavy 

narrative of suffering and agony. At the foot of her slain brother, Antigone releases guttural 

cries and performs a heart-wrenching display of humanity. What’s perceivable is that ‘[h]ere 

tragedy’s power is not that it redeems suffering but that it exemplifies it in ways that highlight 

the human’s most basic common denominator.’106 But is the performance a demonstration of 
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the universal, emotional suffering common to all humans during tragic loss? Or is it a display 

of the monstrosity of humanity, where, at the end of a path strewn with acts of commission and 

omission, the animal of human is revealed? It’s possible to squeeze between this binary, 

arguing that Antigone’s performance is an act of politics, which, using ‘parody, mimicry, and 

citation, she reworks the binaries of word versus sound, principle versus desire, to make her 

case and posit a place from which to be heard.’107 This re-situates Antigone and provides for 

her a new capacity. For the humanists, Antigone’s cries are to be represented as purely ethical; 

for the anti-humanists, her dirge is monstrous and animal.108 Both deprive Antigone of her 

political agency. This assessment of Antigone aligns well with constructions (and images) of 

the victims of human rights violations. Navigating between the purely ethical and the purely 

animal is where a new politics of rights can find bite. There is space between these two 

extremes in which rights swirl enternally. Instead of either emergency tools to be delivered to 

the destitute or shiny objects of moral righteousness, rights are instead murky concepts waiting 

for retooling. The visual representation of the ‘harm-reduction’ narrative is just as (perhaps 

more) powerful as the discourses that complement it. This close reading of Antigone 

demonstrates a manner of critiquing this narrative and finding dark spaces inside this ‘harm-

reduction’ story where it’s possible to disrupt our imagining of those ‘poor souls,’ and instead 

concentrate on intervening effectively.  

 

Classical Human Rights as Liberatory, a Critique 

 

Critical human rights scholars advance their arguments in confrontation with a canonical 

understanding of human rights109 since the end of the second World War. The celebrants of 
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human rights tend to orient their discussions and support for the human rights regime – its laws, 

language, and institutions – by seizing upon the moral principles inside the aspirational goals 

of the rights regime. The fiercest defenders of an originalist understanding of human rights 

claim that ‘[h]uman rights have gone global not because it serves the interests of the powerful 

but primarily because it has advanced the interests of the powerless.’110 This language is vague 

necessarily, for if human rights is to maintain its neutral, pure image while being deployed 

complexly and with great difficulty, it must be characterised in terms of the best interpretation 

of its principles rather than its particular successes, compromises, and abject failures. Such 

defenders also argue that human rights constitute a global order, but find purchase at the local 

level, where the blood and muscle of humanity are exposed to ‘…unjust states and oppressive 

social practices.’111 The problem with moral triumphalism in human rights is the same problem 

for transcendental philosophies112 – there is a claim to universality, to end-of-knowledge 

horizons, and to eschewing inflections of dissonance that threaten a moral, globally-governing 

order. The moment that human rights causes are taken up for particular purposes or for 

particular communities, groups of marginal people, or particular states, human rights 

originalists cry foul, warning of the eroding, corrosive danger inherent in elevating some rights, 

some people, some states over others.113 Such defenders are careful to not equate human rights 

particularism with craven politicking. They, for example, find ‘… nothing wrong with 

particularism in itself.’ However, such defenders are concerned about the privileging of one 

class or rights over another. They claim that those who might be invested in the rights of 

Palestinians might not be as invested in the rights of Israelis. This calculus seems to make fair 

sense in the originalist conception of rights – there are categories of rights for humans, to which 

all humans are entitled. The complexities arise, however, once human rights depart from the 
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bird’s eye perspective and get involved in on-the-group contexts and begin to intervene in 

power relations amongst groups of rights-claimants, governments, and institutions. Some 

attempt to sidestep the role of power and politics in human rights by acknowledging the 

inevitability of side-taking in circumstances where human rights are wielded, by asking 

practitioners and, particularly, activists to work to ‘…discipline their partiality … with an equal 

commitment to the rights of the other side.’114115 This relentless referencing of the moral 

universalism of human rights helps some scholars maintain intellectual commitments. But 

more problematically, moral universalism in human rights can be captured, and then used as 

both a weapon and a shield for rights abusers. For rights-claimants, however, both the moral 

triumphalism of the universality of rights as well as the particular interpretations, depending 

on the context, can be quite useful. If rights-claimants can strategically articulate either the 

distinct or universal character of a right (especially when the historical usage of such a right 

has been the opposite of either particularity or universality), she might begin forming a contest 

that is unprefigurable. 

 

The complicated relationship between human rights, state sovereignty, nationalism, and 

domestic law is crucial to the actual functioning of rights. Originalist human rights defenders 

note that particular deployments of human rights are bound to face challenges – both political 

and legal – and thus those engaged in such actions would be wise to acknowledge and 

institutionally address the limits of their own capacity to deliver rights to the protected groups 

they claim to represent. In addition, the first real purchase that the human rights regime had 

was in the decolonising moment, when the right of self-determination became immensely 

important to emerging, formerly colonised states.116 This right of self-determination is still quite 
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valuable for minority communities often suffering under the control of another ethnic, political, 

or national majority (particularly the Palestinians117). This principle of self-determination 

colours the practice of human rights in contemporary politics, and originalists retreat into the 

principles of sovereignty (consent and freedom from interference118) to justify the limits on 

transnational human rights practice. These principles, however, have been captured in the last 

20 years or so to justify the emerging doctrine of the Responsibility to Protect.119 Buoyed by 

the moralism of human rights, state governments, with an eye to the former doctrine of 

international humanitarianism, developed a strategy for geo-political intervention – often with 

military force – and yet couched in the language of human rights. For example, some 

traditionalists claim that ‘[i]f human rights principles exist to validate individual agency and 

collective rights of self-rule, then human rights practice is obliged to seek consent for its norms 

and to abstain from interference when consent is not freely given.’120 Originalists therefore can 

find comfort in hegemonic principles of sovereignty and national self-rule – which of course 

privileges the authors of human rights instruments and treaties, the vast majority of whom are 

western states – while at the same time promoting the values and universality of the human 

rights project. Scholars, recognising the role of advocacy groups (like Amnesty International 

and Human Rights Watch) in exposing this quasi-imperial usage of human rights and 

intervention, are quick to note that the project itself lends itself to the kinds of contradictions 

and errors in intervention that we see particularly in operations in foreign lands.121122 While the 
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fundamental doctrines of human rights can offer some strategies for claimants – like those 

seeking self-determination – the consequence of this universal narrative, usually, is the re-

hierarchisation of existing structures of global power.123 And for rights-claimants, embracing 

this narrative will almost surely further entrench their structural positions and their injustice. 

 

The goal for originalists, then, is to both expose human rights as political in nature, but also 

expose that this inherent politics will do two things. First, it will sap the human rights project 

of its most precious resource, namely its universal character. And second, it will ultimately 

make political grappling over transnational challenges inevitably irresolvable. In other words, 

‘[w]hen political demands are turned into rights claims, there is a real risk that the issue at stake 

will become irreconcilable, since to call a claim a right is to call it non-negotiable…’124 

Originalists, then, conclude that the value of human rights is actually radically limited by its 

very constitution. It can serve merely as a framework for entering discussions but can only be 

one tool in the pursuit of compromise. In fact, some suggest that before deploying human rights 

effectively, what may be required is a ‘[b]road evaluative consensus about human rights …’125 

But more than anything, these proponents work toward creating a framework wherein human 

rights are deployed as part of a larger strategy of protecting the rights of individuals and 

protecting the territorial, political, social, and economic integrity of the nation-state. Michael 

Ignatieff, in advancing this type of argument, uses several case studies in self-determination 

(like East Timor and Indonesia, the various Kurdish struggles, and the Tamil struggle in Sri 

Lanka).126 He arrives at several conclusions based on these potential secessionist movements. 

First, when human rights seek to protect the right of self-determination, there is a risk of 
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perpetuating the kinds of rights abuses that victimised populations are already experiencing, 

by further entangling a political conflict, amplifying the power of the secessionist agents, and 

therefore motivating even fiercer resistance from the hegemonic power, which generally is an 

ethnic majority (or minority) in control of the state apparatuses. This helps reinforce the 

argument that the strengthening of the nation-state could be an intimate part of the calculus of 

human rights practitioners, as these entities are the ones charged with the protection of human 

rights inside their borders. Second, there could be rigorous analysis when evaluating the 

potential support of oppressed minorities (or majorities) asking for self-determination and 

statehood. Ignatieff argues that human rights practitioners should toggle between support for 

internal solutions, when recent history demonstrates a lack of profound conflict and violence, 

and advocacy for self-determination when struggles take place inside deeply authoritarian 

regimes where the prospect of rights protections for the victimized party demanding secession 

is dim. In other words, sometimes groups of oppressed people must be emancipated (using 

human rights interventions and support) and other times, ‘[s]tability … may count more than 

justice.’127 In these instances, where support could be thrown behind the existing governing 

party and its control over the apparatuses of control, ‘[c]onstitutionalism and the civic state are 

the institutional sine qua non of effective human rights protection in multi-ethnic states.’128 

Again, it’s possible to see the danger in a wholesale embrace of human rights universalism. 

For rights-claimants in contexts that do not fit neatly into these originalist categories, 

authoritarianism must be endured. Rights-claiming in authoritarian contexts is always a 

difficult and often dangerous pursuit, but if traditional legal contestation is the only alternative 

imagined, then such rights-claimants are far more likely to simply endure such oppression. 
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Despite the dangers of clinging to this traditionalist narrative of rights, it still seems logically 

coherent. But the argument that this narrative helps to support – and which is generally 

supported by Western regimes and their foreign policy strategies – becomes problematic when 

it comes to the kind of constitutionalism it supports. The necessities for human rights 

protections inside nation-states contending with ethnic/political divisions and conflicts 

involves deep restructuring of national institutions and laws. In other words, ‘[b]eing 

committed to constitutionalism and human rights, therefore, means a comprehensive strategy 

of economic and social development as well, aimed at creating an independent and plural civil 

society.’129 Then and only then can the state be constituted with institutions to check the 

pressure and oppression inflicted upon the ethnic or political minorities in the state. Again, this 

is all well and good, and corresponds nicely with the operation of democratic institutions in the 

West. This forgets, perhaps, that in the United States at least, it took well over two centuries to 

develop the institutional coherence and strength that help support norms of democratic 

practice.130 Emerging democracies, however, are rarely composed of cut and dried political 

subjects, arranged into coherent spatial and socio-political categories, merely awaiting to be 

appropriately situated and embedded into new institutions of social and political governance. 

Nor are such governance structures in emerging democracies (or abject totalitarian regimes) 

capable or willing to reasonably and authentically interface with civil society.131 Further, these 

governance structures are less likely to construct and support a robust civil society, particularly 

when it is in the deep interest of authoritarian regimes to keep civil society to a minimum at 

worst and immobilized at best. For rights-claimants in such contexts, relying on the traditional 
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praxis of rights cannot bring genuine emancipation from injustice. A reliance on this traditional 

narrative may in fact reproduce the conditions of their suffering.  

 

The normative agenda of rights originalists is clear: protection of state sovereignty and 

westernized democracy. Human rights protections are best guaranteed by strengthening the 

national institutions, national judiciaries, and domestic civil society. And we should be making 

strides toward this goal, Ignatieff and others claim,132 rather than setting out on transnational, 

interventionist campaigns where we see injustice inside someone else’s state. Again, a 

reasonable, yet dramatically difficult, proposal. But the key word here is ‘strides.’ Such 

proponents remind us that ‘[g]overnments that accord their citizens security without democracy 

are preferable to no government at all.’133 Therefore, tolerable authoritarianism is preferable. 

This bears itself out in the foreign policies of western governments who, particularly since the 

collapse of the Soviet Union (but before, too, in the Middle East and Africa134), have worked 

to sustain strategic, geopolitical cold alliances with tyrants and their oppressive regimes. This 

was publicly justified with similar claims, arguing that these emergent democracies were 

making strides toward human rights realizations and full rule of law democracy. But what kind 

of ‘democracy’ will such low-level measures of protection create, particularly when achieving 

such a low-level is considered both progress? And what level of participation in political and 

legal rights-claiming will be endured – or promoted – by such regimes? With this sophisticated, 

careful analysis and justification of the rights corpus as a delivery method for freedom, 

democracy, and dignity, who is the audience? Or ‘[w]hy should patriarchal, theocratic 

authoritarians want to have anything to do with dignity as agency?’135 Indeed. The originalist 
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thesis relies on potential emancipation in the future to undergird its rights construction.136 But 

this imagined future is just that: imaginary. The cold facts and myriad historical examples 

demonstrate that rights-violators must be brought to heel confrontationally, not encouraged and 

financially supported with the promise of future fulfilment.  

 

Bridge to Emancipation 

 

The critiques thus outlined in this chapter reveal the extent to which the legitimacy of human 

rights has been, and continues to be, eroded internationally. The loss of faith, the re-direction 

of funds, the instability and incoherence of the legal regimes, and the deafening silence on the 

everyday abuses and violations of human rights law (while spectacular, lavish trials for high-

ranking generals from the former Yugoslavia, Kenya, and Liberia dominate the discourse), all 

contribute to the threat of apostasy in the legal academy when it comes to human rights.137 

Human rights practitioners, too, find themselves more and more unable (and at times, due to 

professional exhaustion, unwilling) to secure a brighter, more hopeful future for those they 

serve.138 And the close, problematic alliances that human rights have made with national 

sovereignty, capitalist hegemony, free trade, and the military-industrial complex(es) continue 

to erode its perceived adherence to its original purpose: to support, advocate for, and protect 

those without the resources or power to claim their rights themselves.139 

 

One of the reasons why human rights have suffered to retain their relevance and muscle is due 

to how they emerged, and how the language of rights became ubiquitous and co-optable by 
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various, disparate regimes of knowledge and power. One of the better articulations of this 

emergence comes from Samuel Moyn. He argues that rights are not just immature, but the 

current understanding of them is essentially brand new.140 And like all toddlers, they’re 

influenced heavily by their parents, limited by their parents’ resources, politics, and ideology, 

and can only push back with minimal success. Human rights only truly began to enter global 

discourse after the failure of utopian, universal projects in the 1970s.141  These universal 

projects were contending with, and battling against, the onslaught of neoliberalism and free 

market capitalism. Human rights emerged as a purely moralist regime, concerned only with 

apolitical concern for the underclass and wretchedly poor. Moyn claims that the tenuous 

connection between human rights and international law, which now seems ‘natural and 

necessary,’ is difficult to understand, as most of the major international influencers in the 

immediate post-WWII era understood that the treaties, pacts, and divisions made after the fall 

of the Third Reich were indeed celebrating the West, the nation-state, and sovereignty.142 But 

by the time the moment for imagining and embracing new visions of moral utopias passed, 

human rights practitioners recognised the profound need for a political agenda to accompany 

their regime of moralistic rights. But, by draping them in politics, the universality, neutrality, 

and morality that buoyed human rights to the discursive surface were threatened. Human rights 

and their lily-white moral vision, suddenly, had ‘… to enter the realm where political visions 

clash, with its hard choices, compromising bargains, and dirty hands.’ But this dirty, political 

world is where new strategies and unique approaches can thrive. This messy sorting out of 

claims, duties, privileges, and power offers myriad opportunities for exploration and 

disruption.143 The messy business of political contestation is not only for the decision-makers. 
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This project argues that it is also the space for subjects – an arena in which a more muscular 

democratic practice and more effective rights contemplation can take place. 

 

However, one of the first and most successful adopters of human rights as a political project 

were neoconservatives.144 Interested in loosening up free markets and capitalising on newly 

emancipated former colonial states, neo-cons saw human rights as a method of delivery for 

intervention and protection of interests in foreign lands. Most neoconservatives sought to align 

their goals of ‘democracy promotion’145 with the language of human rights. For such neo-cons, 

‘the emergence of “democracy promotion” revealed that human rights would have to 

incorporate concrete policy commitments and fuller-bodied social thinking to be meaningful, 

and to address the wide range of problems that required more than a set of abstract moral 

norms.’146 Neoconservatives took this to heart, and quickly. The project of neo-conservativism 

was not just a capitalist advance across the globe; it was also a weapon against the still-

muscular communist regimes, most especially the Soviet Union. The election of Ronald 

Reagan147 amplified this coordination of human rights language with neoconservative foreign 

policy. What was once merely part of a strategic weapon designed for communist battle now 

became a legitimating tool for ‘emerging’ liberal regimes in totalitarian states, most of which 

had recently emerged from colonialisation. This complex redefinition and re-distribution of 

human rights by the neo-conservatives was swift and effective, and more radically complicated 

the already-pressing problem with which human rights was contending – how to remain 

morally chaste and still intervene where human rights were now being demanded with louder 

voices. Claiming new rights in this neo-con march meant also tacitly agreeing to the new global 
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arrangements, which more often than not structurally solidified power dynamics that privileged 

the economic heavyweights in such emerging democracies. This again reiterates the need for a 

new rights-claiming and rights-imagining approach. When you must agree to subtle (or overt) 

conditions for claiming a right, the quest for radical emancipation runs headlong into structural 

barriers embedded within the architecture of the arena of contestation. 

 

Voices demanding rights became louder not merely because rights-abuses suddenly ramped up 

simultaneous to the conceptual model of human rights being adopted. Rather, a swirling mix 

of vernacular began to crystalize in the 1970s.148 This took hold in the 1980s when ‘… a variety 

of groups around the world, and all governments, learned to speak the language.’ This of course 

led to the proliferation of new agencies, international NGOs, human rights observer groups, 

and the celebration of established rights groups, like Amnesty International. International 

lawyers, too, entered the fray and helped to coordinate (or reinvigorate) campaigns and action 

groups and UN institutions, all in the service and protection of human rights. But this 

institutionalisation and vernacularisation of human rights delivered another blow to its 

legitimacy crisis: ‘[h]uman rights were forced to move not simply from morality to politics, 

but also from charisma to bureaucracy.’149 The alliance between the language of rights and the 

machinations of global politics in the age of Thatcher and Reagan led to a deep crisis for those 

concerned about instrumentalising rights for the realisation of positive rights – namely, social 

and economic rights. Since rights had been captured immediately for their negative, political 

purposes in the service of democracy promotion across the globe, the true meat of human rights 

– the social and economic rights – were left unattended. Partially, this was due to ‘…the claim 

that their source of authority transcended politics.’150  Ultimately, the absorption of human 
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rights norms into dominant and problematic political orders operating for the so-called 

‘…improvement of human life in far-flung global locales…’ changed the meaning and 

reception of human rights dramatically. The shift, particularly, from ‘charisma’ to 

‘bureaucracy’ did not transfer the achievement of rights, rather it merely transplanted the 

administration of who might be in charge of what rights went where, excluding from decision-

making those most exposed to dramatic injustice. 

 

Indeterminacy and Potential  

 

The future, of course, is murky for a new deployment of human rights. But there are some 

encouraging insights that show promise and new directions forward for human rights 

utilisation. In fact, the ‘legitimacy of human rights’151 is predicated on its ability to help cure 

the imbalances of justice found in the institutional and structural processes of international law 

and sovereignty. Scholars of international human rights law and public international law need 

to spend less time arguing for and describing the ambiguous duties we owe others, and instead 

spend time theorising what justice actually means in the operation of the kinds of international 

institutions, regimes, and nation-states that wield influential power. It is these structural entities 

that must be the object of transformative change, not the human rights instruments and 

language. In a real way, those responsible for global order and governance includes scholars. 

(The next chapter will begin to examine the central intellectual thinker, Michel Foucault, 

underpinning the theoretical thrust of this project. Foucault claims that the role of the academic, 

the scholar, is not primarily to offer solutions, but rather to demonstrate subjects’ capacity to 

act and support the galvanisation of their political will.) This means that decision-making at 

the structural level needs to begin taking account for its ripple effect. For example, institutions, 
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in the service of greater justice, need to be making decisions that decrease rather than increase 

world poverty. A simple claim, yes, but once unpacked, a radical claim as well. Power over the 

control to distribute and dispose of resources, as well as who gets to make those decisions. In 

other words, scholarship must take its role more seriously by not merely exposing the gaps and 

flaws in the rights regime, but rather urgently experimenting with such rights. This project, in 

the case study chapters, will investigate some of the ways that scholars, activists, litigators, and 

rights-claimants can all work together to engage in this experimentation.  

 

Moreover, for rights, there is a choice to be made: ‘…whether to expand its horizons so as to 

take on the burden of politics more honestly, or to give way to new and other political visions 

that have yet to be fully outlined.’152 This helps us recall critical public international law 

scholarship, too, which urges international lawyers to not lose faith or fall into apathy in the 

face of dramatic inconsistency and indeterminism. Indeterminacy not only opens potentially 

emancipatory avenues and hermeneutics in international law and is thus situated well for 

transformative political projects;153 also, this indeterminacy was built in originally as a means 

to prevent over- and under-determining rules, norms, exceptions, and standards of legal 

evaluation.154 The fact that law is often represented as a science is the result of the ubiquitous 

operation of law in governing as an echelon above politics, above the social body, and above 

the everyday challenges facing a more populated, complex world. Interestingly, while law 

emerged initially as a contradictory series of statutes, norms, and natural laws designed to 

govern complex social bodies, and then crystalized into a what claim is a ‘science;’ human 

rights, on the other hand, developed initially as a body of transcendent, apolitical ideals about 

the conceptualisation of what a human deserves. Only later was this project torn this way and 
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that, resulting in the troubled perception and actual operation of human rights around the globe. 

But ‘[i]f “human rights” stand for an exploding variety of rival political schemes … they still 

trade on the moral transcendence of politics that their original breakthrough involved.’155 This 

is an opportunity. Rights cannot be everything to everyone – but they can be some things to 

some people. This relies entirely on their deployment, the advocacy around those strategies, 

and the careful identification and confrontation with law and the state – in other words, the 

actual practice of rights-claiming must be customisable, involve the interrelationship of other 

rights, and be informed by a unique approach and history as to why such a right (or rights) is 

applicable to a claimant. The crux of the problem lies in the way that practitioners, lawyers, 

activists, advocates, and scholars choose to navigate between particularistic, surgical rights-

deployment in particular contexts, and when to couch their arguments, pleas, and broader 

appeals in the original language of rights.  

 

Conclusion 

 

The purpose of this chapter has been to carefully outline the robust and thorough critiques of 

human rights as a movement, human rights as a language, human rights as a project, and 

international human rights law as a legal order. This thesis therefore chooses to make no 

theoretical distinctions between international human rights, human rights, and rights language. 

International human rights law derives its principles and applications from public international 

law, rights in the domestic sense derive their authority from constitutions; and yet, rights as 

conceptual and legal norms predate the explosion of human rights protections, convened 

formally in the ICCPR and CESCR, following the Second World War.156 These principles and 
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their associated laws, institutions, bodies, treaties and so on are part and parcel of the same 

normative system. Human rights are exercised both internationally and domestically, and 

protections are embedded into national constitutions as a requirement of treaty accession. But 

each iteration of rights-as-project maintains a similar normative thrust – freedoms, dignity, and 

judicial independence – and maintain both the negative and positive rights codified in the major 

human rights treaties. This project is interested precisely in these normative debates inside the 

machinations of the rights corpus. Therefore, the scope here will not be limited to a particular 

category of rights, a bundle of protections, a certain human rights treaty, or a human rights 

institution. The goal here is to demonstrate constructive pathways to rights-claiming that are 

generalisable to domestic and international contexts. The key is the strategic deployment of 

rights language. The identification of pathways with analytical and practical purchase can offer 

a framework for navigating through and successfully untangling such tensions. 
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CHAPTER 2: FOUCAULT, RIGHTS, AND RIGHTS LANGUAGE 

 

 

Introduction  

 

Throughout the centuries, philosophers, political theorists, and academics alike have attempted 

to both sketch an orientation to as well as an articulation of history. Michel Foucault was not 

exceptional in this regard. However, one of the most significant contributions Michel Foucault 

made in his potent career was the expression of a new historical inquiry. In this new inquiry, 

which spanned from antiquity, through the darkness of the middle ages, and ultimately toward 

modernity, Foucault calls upon the silenced factions of history, rather than reaching toward the 

celebrated, visible elements. This is a shift in the historical method and serves to disrupt most 

stable phenomena we can observe in the present. He calls this shift a break from the 

philosophico-juridial discourse, which has its origins in antiquity and the Greek philosophical 

tradition, and a movement into what he terms a historico-political discourse, in which historical 

privileges of right and force and legitimacy are de-centred; in which new subjects intervene in 

political grappling; and in which the discourse of ‘truth and law,’ which reigned for thousands 

of years, is destabilised and newly contested.1  This new historico-politico discourse functions 

not just as an excavation of hidden or disqualified knowledges, but, in addition, ‘… a discourse 

in which truth functions exclusively as a weapon that is used to win an exclusively partisan 

victory. It is … an intensely mythical discourse; it is a discourse of bitterness … but also of the 

most insane hopes.’2 
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Using historical discourse as a weapon, therefore, offers the possibility of acutely sharp 

interventions. Weaponising the historico-politico discourse into ‘truth-effects’3 is perhaps the 

most crucial component of Foucault’s investigation of the discursive shift. This weaponisation 

demonstrates that, rather than the binary of the sovereign – endowed with the right of conquest 

and perpetual rule – and the conquered, there exists a multiplicity of actors, knowledges, truths, 

and powers. As opposed to the traditional philosophical questions, such as: how might 

discursive truth help form boundaries against the power of right?4 Foucault instead is interested 

in the ‘rules of right’ that power uses to construct and develop discourses of truth. Or, more 

simply, ‘what type of power is it that is capable of producing discourses of power that have in 

a society like ours, such powerful effects?’5 The powerful effects of such discourses are clear 

in modernity – racism, sexism, wealth inequality, disproportionate/under-representation in 

national and regional governments, structural inequalities in housing and education,6 to name 

a few. Such effects are not confined to the public sphere only, however, Foucault reminds us. 

In fact, in his analysis of power relations, he discusses the way in which power intervenes and 

provides tension in both the institutional and structural apparatuses of the state, but also how 

it influences and shapes the smallest relational groupings, most especially inside the family 

unit and personal relationships. The engagement of Foucault in this thesis will not address these 

private, micro-mechanisms of power. Rather, this project is concerned with the way in which 

knowledges (particularly ‘disqualified’ knowledges7), truth, theories of right, and sovereignty 

interact with the language and operation of rights in contemporary history. To properly deploy 

Foucault in this pursuit, it is important to get to the excavated knowledges that can be 
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instrumentalised as a more vibrant form of analysis. These three initial theoretical chapters of 

this thesis will thoroughly and precisely illustrate the conceptual underpinnings of a method 

that could be used in praxis – namely, the hybrid deployment of robust advocacy and rights-

oriented strategic litigation.  

 

Implications of Discursive Move  

 

In shifting from an analysis of history that prizes the sovereign to an inquiry that reveals the 

tensions and conflicts of the peripheral, some key terminology and concepts must be clarified. 

One of the crucial implications of this move is the way in which the character of the state is 

de-centralised. Foucault uses Clausewitz’s maxim ‘war is the continuation of politics by other 

means8’ to begin his analysis. Before the development of the historico-politico discourse, war 

was the muscular articulation of sovereignty. By waging war, the State both determined its 

prerogative as the exclusive wielder of the weapons of war and monopolized its privilege over 

the waging of war. However, as violence and battles began to flare on the peripheries of state 

power – at the margins of sovereignty, in the late Middle Ages, during the development of the 

concept of a State military – the wholesale grip on the exclusivity of right in combat and right 

in peace began to collapse. This, Foucault argues, is the first trace of the historico-political 

discourse. When Clausewitz’s aphorism is reversed (‘politics is the continuation of war by 

other means’), we find the traditional notion of juridical power. Once combat and violence 

ends, the state – and its monarchies, its institutions, its civil orders – does not emerge. Rather, 

the law of the state is born of ‘…real battles, victories, massacres, and conquests which can be 

dated, and which have their horrific heroes …’9 And these heroes and their stories are the 

 
8 Karl von Clausewitz, On War (Princeton University Press 1976). 
9 Foucault, Society Must Be Defended (n 109) 50. 
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beginning of the new historico-political discourse Foucault is tracing. This emergence, too, 

reveals new subjects. Such emerging subjects, he argues, are ‘…all inevitably someone’s 

adversary …’ and are working toward a unique victory. The idea of always already being 

‘someone’s adversary’ is crucial to Foucault’s understanding and eventual elaboration of the 

operation of power: where there is power, there is resistance. Place a limit on a child, the child 

will push that limit. Place restrictions on the press, underground printing will commence. 

Condemn homosexuality, and discourses exploring the dynamics of power in the 

normal/abnormal dichotomy will emerge.10 In other words, as Foucault demonstrates, the 

emergence of the historico-political discourse is not actually an emergence, but rather a 

revealing – a revealing of both new socio-political conflicts that have all contributed to ‘making 

the state’ as well as new subjects of this newly revealed state.11 

 

This revealing also unmasks institutions, processes, and truths that have an authoritative 

character. Foucault’s conceptualisation of power in socio-political structures evolves 

throughout his work, but one of his central insights is his understanding of the disciplining of 

knowledge, particularly in the hard and social sciences. The self-perpetuation of power in the 

disciplines seems to function naturally and cogently – if a science is understood to be sound, 

then such a science and the practices and discourses that explain, describe, and execute that 

science, are thus confirmed as relevant and substantively meritorious. What is absent from this 

process, Foucault argues, is the vast sea of information, people, contests, and discourses that 

never emerged as significant, and were instead relegated to the margins or to simple invisibility. 

This, too, helps support the narrative bolstering the disciplines – if a theory or way of practicing 

 
10 Michel Foucault, The History of Sexuality Volume I: The Will to Knowledge, vol I (1978) 43. 
11 Foucault’s interest in subjects and subjectification begins early in his intellectual career. See the ‘enunciating 
subject’ in Michel Foucault, The Archaeology of Knowledge (Routledge 2002) 92. His interest in 
subjectification is rooted in his earlier work, though his direct interfacing with the role of the subject does not 
significantly take place until his work one ethics. 
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in a discipline or a vocabulary describing a phenomenon cannot stand up to empirical scrutiny, 

or fails to garner respect and confirmation from a stringent peer review process, then such a 

science or practice or discipline should be discarded, yes? Perhaps, Foucault would say. 

Perhaps this is the case, and the exercise, practice, or language could be discarded if it is 

imprecise or does not have the capacity and strength to support the weight of a discipline. But 

perhaps not. Perhaps inside the construction and destruction of disciplinary practices in the 

sciences there is a subtler form of buoyancy and weight attached to customs or disciplines. 

Perhaps the way power functions in the construction of dominant languages and practices must 

be more carefully investigated. When we normalise a behaviour or a practice or, indeed, a 

science, we make visible all the adjacent and overlapping languages that describe and explain 

that practice, and we make invisible all the languages that do not contribute to such practices. 

In other words, when people pursue the normalisation of a discipline, there is an aspiration to 

power, Foucault claims.12 And this aspiration, when present, destabilises the logical chain of 

empirical reasoning that elevates some disciplines and disqualifies others. Ultimately, this 

reveals the contingency of the disciplines, but it also can be traced in the emergence of other 

institutions as well, including the growth and the strengthening of the rights regime. Foucault 

flirted directly with the concept of rights13 early in his work,  

 

If there is always an aspiration to power, and always a subtler – yet perhaps more forceful – 

peripheral cohort being marginalised, there must also be some form of aligned and supportive 

regime of truth to reinforce the normalisation of the central dominating the peripheral. Thus, 

what Foucault is urging us to do is to ask: to what extent is there an aspiration to power? This 

is crucial because aspiring to power does indeed change the way in which one proceeds with 

 
12 Foucault, Society Must Be Defended (n 109) 10. 
13 See Michel Foucault, The Order of Things: An Archaeology of the Human Sciences (Routledge 2002) 405. In 
which, during a discussion of the history-less nature of human sciences, he claims that ‘man never appears in his 
positivity and that positivity is not immediately limited by the limitlessness of history.’ 
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an investigation, how one talks about an investigation and its conclusions, and to whom an 

investigation (or its details) is directed. Other scholars have run with this insight. Carol Smart, 

for example, writes that ‘I am not saying that law attempts to call itself a science, but then it 

does not have to.’ There is a character to law, and its perceived authoritativeness. It ‘…has its 

own method, its own testing ground, its own specialized language and system of results.’14 And 

while it may not garner the same respect as the hard sciences in STEM, ‘…nonetheless it sets 

itself apart from the other discourses in the same way that science does.’15 Discourses 

necessarily function effectively when there are narratives and structures of truth and right that 

support and reinforce them. There is no system of right and morality that can effectively govern 

if there is not also some discourse of truth undergirding and supporting those principles.16 To 

find the sources of truth that prop up eternally recognized systems of power and right, an 

appropriate method is needed. Particularly if the language of rights – an intrinsic component 

of this power formulation – is going to be reimagined as a weapon of resistance and 

emancipation.  If the language of rights is more than just an expression of a loose assemblage 

of duties and protections, then finding the appropriate pressure points and frictions – where 

such expressions can find practical purchase – is necessary. 

 

Genealogical Descent  

 

Uncovering these aspirations to power, and these disqualified knowledges and discourses 

requires a method of historical inquiry, not merely a new analysis. This project will both deploy 

this method and draw insights from it, depending on the particular inquiry into rights and rights 

language. The method Foucault uses for his inquiries into political, social, economic, and 

 
14 Carol Smart, Feminism and the Power of Law (Routledge 1989) 9. 
15 ibid. 
16 Foucault, Society Must Be Defended (n 109) 9. 
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cultural phenomena, particularly in Europe, and specifically in France, constitute a type of 

historical genealogy – a descent into history, rather than an explanation of what history was. 

This type of methodology evolved from a variety of scholars, particularly Friedrich Nietzsche 

and Immanuel Kant,17 and seeks to articulate how certain forms of social, political, economic, 

cultural, and legal practices emerged into their current forms. Rather than a metaphysical quest 

to identify and delimit the boundaries of universal, eternal, and transcendent values and truths 

that determine the modern world (the Kantian goal)18, this is an approach into the dark corners 

of history that – coupled with dominant forms of organisation, control, and power – helped to 

form our contingent present. This type of inquiry can be read as an evolution of the Kantian 

critique, to transform his project from transcendence to contingence.19 Revealing the 

contingence of rights language, and particularly rights laws, will occur in a later chapter, but it 

is important to first articulate the specific moves made to transpose an eternal formulation to a 

contingent one. 

 

Foucault’s method departs from a traditional investigation of history that places enormous 

weight on the value of the sovereign – whether the King, the Prince, the Minister, or the 

President – and the sovereign’s capacity to exert power and influence. Foucault argues that ‘as 

the demagogue is obliged to invoke truth, laws of essences, and eternal necessity, the historian 

must invoke objectivity, the accuracy of facts, and the permanence of the past.’20 This kind of 

historical inquiry forgets that the construction of historical facts and knowledge is always 

coloured by humans at work, with deep levels of resentment, competition, and differing degrees 

 
17 See generally Friedrich Wilhelm Nietzsche, On the Genealogy of Morality (Rev student ed, University Press 
2007). 
18 Colin Koopman, Genealogy as Critique: Foucault and the Problems of Modernity (Indiana University Press) 
85. In which he argues that ‘Like Kant, we want to inquire into conditions of possibility, but unlike Kant, we want 
our critiques to be sufficiently historical in their orientation.’ 
19 ibid 109. 
20 Michel Foucault, Language, Counter-Memory, Practice: Selected Essays and Interviews (Donald P Bouchard 
ed, Blackwell’s Book Services 1977). 
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of power. These competing inquiries and methods of analysis which together comprise 

traditional inquiry are perceived as rational and imbued with reason, but instead are shot 

through with all previous violence(s) leading up to and while such histories were being 

written.21 Rather, we need ‘effective’ historians. In what Foucault dubs ‘effective history,’22 

what is required is an abandonment of analyses grounded in sovereignty. Historical 

investigations must transcend analyses of state power and the prerogatives of the sovereign. 

These kinds of investigations must not reveal the kind of unitary, eternal necessities promised 

by the philosophers of the past, but instead reveal the lost events, the traumatic, disjointed 

discontinuities connecting historical epochs, and the narratives of struggle outshined by 

discourses of the sovereign.23 In doing so, the sovereign is decentred, and the formerly neat, 

careful organisation and elaboration of history is instead revealed as a knotted mass of messy 

factors. Foucault, rather than merely de-emphasising the role and the centrality of the 

sovereign, looks to unknot (and reknot) the complexity of historical accidents.  

 

This type of Foucauldian inquiry doesn’t merely reveal the messy intricacies of historical 

conditions – it also destabilises present conditions. It is an investigation into the present, really, 

more than an inquiry back from the past. It is not a quest for the origin of contemporary 

practices; it is instead about inquiring into all potential and actual beginnings of practice, while 

shedding light on the accidents, the conflicts, the breaks in historical continuity, and the 

innumerable human beings – and their projects – bound up in the present. This kind of 

genealogy can capture the distinct character and constituent elements of political control and 

financial domination. It is also a methodology deeply invested in an analysis of practices and 

 
21 ibid 85. 
22 This chapter later will detail the way in which “effective history” conditions and colours the destabilization of 
the present, a central goal of Foucauldian genealogy. Effective history, and the various means of articulating it, 
also are deeply implicated in Biopolitics, and the Foucauldian subject, particularly his body. 
23 Foucault, Language, Counter-Memory, Practice (n 181) 89. 
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laws as cast through the human body. In fact, ‘genealogy, as an analysis of descent, is thus 

situated within the articulation of the body and history. Its task is to expose a body totally 

imprinted by history and the process of history’s destruction of the body.’24 This chapter will 

later detail the way in which Foucauldian genealogy reveals certain biopolitical forms of 

control, a central notion in the investigation of history’s interaction with the subject and his 

body. Indeed, there are some authors who take the notion of biopower to its most brutal 

conclusion and argue that its goal is more homicidal than regulatory.25 What is important to 

note here though, is that this kind of inquiry destabilises the present at the same time as it 

reimagines and reconstitutes the subjects (those bearing rights) of the present. The body, for 

Foucault, is both an object of analysis and the very vehicle through which his analyses can be 

enacted. Both recognising the forms of control applied to the body and internalising the 

capacity to use one’s subjectivity to resist such forms of control are at the heart of Foucault’s 

effort. Before delving deeper into the genealogical approach, a few key terminological notes 

must first be made. 

 

Some key vocabulary in this kind of critique require explanation. First is the inquiry, via textual 

investigation, into types of ‘subjugated knowledges,’ or knowledges that slipped between the 

cracks in moments of history or were dwarfed by more authoritative conditions of knowledge-

creation. Inside the regime of human rights, we find both a hierarchically dominant discourse 

and knowledge as well peripheral methods and knowledges. This inquiry is interested in the 

normative goals of human rights discourse generally, and the emancipatory potential of human 

rights language specifically.26 This project will not distinguish too heavily between the notion 

 
24 ibid 83. 
25 See generally Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life (Stanford University Press 
1998). 
26 For a series of articles detailing this perspective, see Kohen (n 120). 
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of ‘rights’ in international human rights law, domestic rights legislation, the Rights of Man27, 

or human rights, writ large, in contemporary discourses. The normative thrust and goal of 

‘rights,’ generally, can be problematised. For Foucault, ‘rights’ offer the chance to ‘practice’ 

one’s own subjectivity – to grasp hold of the tools, rather than merely be subject to them. Then, 

as rights language is a universalising discourse, the analytic shifts from this investigation could 

transfer between the different regimes of rights. The entrance points to the rights discourse, 

have nothing to do with the ‘… the accidents and details of all beginnings …’ in their ‘… petty 

malice’.28 For this type of inquiry is not about seeking the origin of rights, their influence and 

laws, and the complementary norms embedded in and around them. It is rather about 

descending into the discourse(s) – ‘…to discover that truth or being does not lie at the root of 

what we know and what we are, but the exteriority of accidents’29 – and emerging out of such 

discourse with a better knowledge of its use, its tools, and its possibilities. Thus, this project 

will interrogate international rights laws and institutions as well as domestic laws and rights. 

By closely focusing the analysis on the Foucauldian capacity of rights, this project will seek to 

both examine subjects’ historical exercise of their own rights and suggest some strategies to 

enhance and embolden this capacity. 

 

For a project that reimagines a deployment of rights to be effective, there must be a tethering 

of the method to the subject. Thus, in this project, the descent into the discourse, the literature, 

and the laws will be situated in an articulation of history and subjectivity.30 This is designed to 

show, with the help of Foucault’s method, how history (and its practices, values, traditions, 

norms, customs, techniques, and apparatuses of knowledge) imprints on the subject. It also 

demonstrates how history works to ultimately deconstruct the body as an individual, and 

 
27 For Paine’s original articulation of this concept, see Thomas Paine, The Rights of Man (Dent 1915). 
28 Foucault, Language, Counter-Memory, Practice (n 181) 80. 
29 ibid 81. 
30 ibid 83. 
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subsume it into a breathing biomass of population, of society.31 It is then the task of the 

genealogist to begin to rebuild the body as a political entity, armed with reams of subjugated 

knowledges ready to be deployed in emancipatory activity. Body as site of regulation, body as 

site of control, and body transformed as a site of resistance. The intersection of these 

mechanisms of control is where there is a potential intervention. These kinds of projects, Colin 

Koopman argues, and these genealogical investigations can expose the ‘actual historical 

conditions of democratic iteration.’32 In addition, these kinds of genealogies show that the 

various instruments of human rights and language are contingently formed.33  This helps move 

the project from the theoretical discussion of rights as constituent elements of democratic 

practice, to rights as tools of emancipatory politics. This project is not specifically arguing for 

a unified political transformation – rather, it is merely asking subjects to reimagine their own 

rights not as handouts or toothless tools, but rather as muscular mechanisms of democratic 

practice.  If ‘the point of Foucault’s genealogies was to show that discipline, biopolitics and 

other stable features of our modernity are problematic in that they demand our serious 

attention,’34 then this project is a serious attempt at working through the problems of modernity 

for which Foucault showed so much concern.  

 

Conception of Power/Knowledge  

 

The operation of power is not merely about repression. Rather, what gives power its strength 

and what ensures its continued reproduction in relationships (personal, professional, state 

versus subjects, and so on) is ‘simply the fact that it doesn’t only weigh on us as a force that 

says no’ but also that it is an industrious force that ‘traverses and produces things, it induces 

 
31 Golder, Foucault and the Politics of Rights (n 114) 46–47. 
32 Koopman (n 179) 239. 
33 ibid. 
34 ibid 89–90. 
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pleasure, forms knowledge, produces discourse.’35 This productive force of power, rather than 

simply a ‘juridical and negative’ phenomenon, can be harnessed as a ‘technical and positive’ 

framework that works to undermine the traditional notion of power in governance. To do so, 

we must construct a ‘political philosophy that isn’t erected around the problem of 

sovereignty,’36 and therefore not tangled up exclusively with the rituals and challenges of law 

and repression. This construction begins by problematising the notion of truth. Truths are 

found, in diverse forms, in all societies, and usually resting on (and at times providing the rebar 

underneath) infrastructures of accepted and dominant knowledges. These regimes of truth 

produce discourses that perpetuate the authoritativeness of themselves, create techniques and 

modes of operation that help subjects determine between true and false statements and, perhaps 

most important, empower certain individuals with the capacity to prescribe validities of 

truth(s).37 Much like the aspiration to power in the disciplines, the function of 

qualified/disqualified voices in these regimes of truth is important. To find emancipatory 

language and tools, and the methods by which they can be deployed effectively against power 

structures – particularly in the service of peripheral peoples – there must be close attention paid 

to who currently can speak for others, why they are empowered with this right, and the loose 

history of authority trailing behind this capacity. The ‘truths’ and authoritative narratives that 

support the rights regime is no exception to this.    

Before searching for emancipatory strategies using rights language, it is crucial to first 

understand the way in which certain understandings of such truths became authoritative, and 

why other understandings of different truths did not. In Society Must Be Defended, Foucault 

sketches out a theory of power and knowledge departing from traditional notions of sovereignty 

 
35 Michel Foucault, Power/Knowledge: Selected Interviews and Other Writings, 1972-1977 (Pearson Education 
1980) 120. 
36 ibid 122. 
37 Foucault, Society Must Be Defended (n 109) 15. 
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and state control. This approach begins by excavating what he refers to as ‘subjugated 

knowledges.’ These knowledges are perceived as inferior, as hierarchically dominated, 

and irrelevant.38 But Foucault argues that this is where they derive their power. In fact, he 

argues, ‘it is the reappearance of what people know at a local level, of these disqualified 

knowledges, that made the critique possible.’39 Foucault, then, building on earlier work in 

which he excavated these forms of knowledges, and identified disciplines as applied to 

individual bodies (particularly in the penal system and in psychiatric practice), starts to lay out 

his genealogical approach. This is a historical genealogy of the dominant hierarchy 

of knowledge, which masks local voices, local knowledges, and local methods of seeking 

knowledge. There is then a coupling of these masked discourses with dominant hierarchies to 

create a ‘historical knowledge of struggle.’40 This method is designed to act as a discursive 

irruption. It seeks to shatter the natural operation of history, and instead let the shards and 

fragments fall where they may, with future research to pick up the pieces and try to re-mould 

it back together. The several case studies this thesis will later investigate are an attempt to put 

such shards back together in a way that changes distributions of power and reframes 

subjectivity. Specifically, there will be an attempt to scoop up the notion of Foucauldian 

‘counter-conducts’ to reimagine rights-claiming in the pursuit of juridical power disruption. If 

the first goal of this project is to reveal to rights-holders that their rights are indeed tools of 

resistance, then a second goal is to both illustrate how the exercise of such tools can be 

successful and organise some worthy principles that emerge from those successes.  

The excavation and revelation of subjugated knowledges is not a mere unpacking of historical 

struggle nor a thorough deconstruction of discourses of sovereignty. Rather, it is a close study 

of individuals’ roles and the individual’s role in learning from such struggles and adapting 

 
38 ibid 7. 
39 ibid. 
40 ibid 10. 
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accordingly. There are several crucial points of departure from the philosophico-juridical 

discourse that Foucault makes in his construction of a power-knowledge analysis, the first of 

which regards the body itself. Later in this chapter his conception of biopower will be discussed 

in more detail, but it is important now to identify a central insight: power is not ‘a phenomenon 

of mass and homogenous domination – the domination of one individual over others, of one 

group over others, or of one class over others.’4142 This original conceptualisation of power, 

which divided power between the haves and the have-nots, is not only oversimplified, argues 

Foucault – it is incorrect. Power, rather, circulates and operates as a part of a chain. It is 

exercised at multiple nodes and it functions between networks of institutions and people.43 

Everyone is exposed to power and everyone is always already the exerciser and recipient of it. 

To put it more directly, Foucault claims, ‘… power passes through individuals. It is not applied 

to them.’44 In the rights regime and its interaction with law, we often find conceptualisations of 

power that fit inside the boundaries of the older philosophico-juridico discourse: nation-states 

as subjects of international law, nation-states as both guardians and violators of international 

human rights, north and south dynamics in human rights protection and deployment, and the 

development of human rights protections in national constitutions. However, it is important to 

examine the myriad ways in which the rights regime – and all its constituent actors – submits 

to and wields power. The complex entanglement of how rights language and its attendant power 

dynamics is applied to individuals is revealed not only in contestations between rights-

claimants and the state, or between legal battles between nation-states. Rather, this interaction 

takes places far more often than just adversarial battles – the discourses around rights that 

 
41 ibid 29. 
42 This is just one demonstration of Foucault’s concern with and critique of Marxism. There are a number of more 
thorough attempts to articulate the critical distance that Foucault maintains from Marxism, as well as what he 
borrows from Lenin and Marx, both conceptually and methodologically.  
43 Foucault, The History of Sexuality Volume I: The Will to Knowledge (n 171) 45–46. 
44 Foucault, Society Must Be Defended (n 109) 29. 
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animate such juridical contestations are just as, if not more, important than the contests 

themselves.  

 

The individual, the rights-holder, the subject of the rights regime thus is exposed to the 

discipline of rights in myriad contexts. The second crucial insight that Foucault makes in his 

formulation of power-knowledge is the evolution from a juridically-maintained breed of 

sovereignty to the operation of what he terms biopower.45 To recapture their lost exclusive 

prerogative to exercise sovereignty, states had to engage in new processes of social and 

political control, or what Foucault terms disciplining.46 This disciplining was not the bare, 

naked power of monarchical sovereignty, but rather a creeping regulation and social 

conditioning. By focusing less of its attention on state versus individual contests, a new method 

of treating the social body more as a species emerged wherein strict controls over codes of 

conduct organises large groups of people. Foucault claims that a discourse of disciplines ‘… is 

about a rule: not a juridical rule derived from sovereignty, but a discourse about a natural rule 

… a norm.’47 Such a normalisation process (or disciplinisation, in Foucauldian terms) 

ultimately results in a kind of clinical knowledge, a body of norms that become hegemonic and 

work to scrub out contesting, disqualified bodies of knowledge. This movement of power 

dynamics from the supremacy of sovereignty to a thoroughly disciplined society (in medicine,48 

academia, private affairs, the trades, and so on) ultimately left the state deprived of its historic 

privileges. For individual rights-holders, however, this also crucially reformulated the way in 

which they could interact with the state. Rather than linear contests along traditional rights-

routes, there is now a normative ideal toward which subjects are expected to strive. So, here 

 
45 For a thorough review of this concept, see Vernon W Cisney and Nicolae Morar, Biopower: Foucault and 
Beyond (The University of Chicago Press 2016).. 
46 Foucault, Society Must Be Defended (n 109) 36. 
47 ibid 38. 
48 ibid 252. 
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we have Foucault arguing that discipline and sovereignty are their own limits and cannot be 

conflated. Instead, the operation and mechanics of disciplining is related to, but not subsumed 

in, the exercise of sovereignty. As Foucault argues, ‘A right of sovereignty and a mechanics of 

discipline. It is, I think, between these two limits that power is exercised.’49 However, it is 

important now to note that rights are perceived as juridical objects, bouncing between the poles 

of an aspirational ideal and basic foundations of humanity. But it is the disciplining of the 

subjects of rights – via state and institutional control – that works in concert with the juridical 

framework to apply pressure and power. But the perception – and sometimes the reality – that 

the laws in human rights are exclusively juridical, this project will argue, is where there is 

emancipatory potential.  

 

Effective History 

 

For subjects to reimagine and redeploy rights and rights language, first the traditional route of 

rights-claiming must be destabilised. Foucault’s approach to what he calls ‘effective history’ 

helps with this kind of disruption. He argues that ‘truth is undoubtedly the sort of error that 

cannot be refuted because it was hardened into an unalterable form in the long baking process 

of history.’50 It is important to more seriously interrogate the concept of ‘effective history’ 

before delving into biopower and biopolitics. This is especially critical to articulate prior to 

examining the role of biopolitics and rights language. Returning, once again, to Clausewitz and 

his aphorism, Foucault reminds us that – as opposed to Kantian investigations into the 

transcendent – genealogy must remember that ‘humanity does not gradually progress from 

combat to combat until it arrives at universal reciprocity.’ Nor does it result in a rigid, stable 

 
49 ibid 37–38. 
50 Foucault, Language, Counter-Memory, Practice (n 181) 144. 
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system of juridical order replacing all violence. Rather, genealogy seeks to uncover and expose 

the systems or rules in which each historical moment of violence took place.51 Foucault 

identifies three key characteristics of effective history: first, its capacity to deprive individuals 

of the ‘reassuring stability’ in life and natural behaviours, second, its concentration on the local, 

biological processes (rather than the metaphysical), and finally, its orientation as a perspective 

of knowledge, rather than a neutral observer. This section on effective history will cover the 

following Foucauldian notions: effective history as deprivation of stability, effective history 

and the body, and effective history and knowledge as perspective. Ultimately, this will 

conclude with a discussion of the moves Foucault makes from biopower to apparatuses, and 

from the sovereign lethal prerogative to the empowering space that biopower, Biopolitics, 

discipline, and regulation open up for the subjects of such regimes. This cracking open of 

history will prove rich and provide opportunities for rights-claimants to reimagine their own 

subjectivities, and in doing so, re-deploy their rights tools and language for more successful 

claims. 

  

Effective History as Deprivation of Stability 

 

Traditional history tends to comfort its audience, reminding them of the ultimate horizon of 

knowledge and space, easing them into the notion that practices around them are in fact natural, 

always already preordained, and stable.52 Effective history, on the other hand, conjures a 

profound discomfort. In the Middle Ages, the theory of sovereignty and its handmaiden, 

traditional history, were coherent – they operated under the notion that there is a 

sovereign/subject relationship, and this worked well for production of knowledge and 

 
51 ibid 150.  
52 See generally, Lucien Goldmann, Immanuel Kant (NLB 1971). 
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justification for relationships of domination.53 The prince could reliably deploy traditional 

histories in the service of pacification and obedience, reminding his subjects that they had 

always been subject to the crown, subservient to its universal will and discretion. Direct claims 

for redress, by individuals experiencing injustice or oppression, were at best couched in the 

restrictive and narrow discourse permitted for contestation with the apparatus of the monarch, 

and at worst denied outright. The manifestation of traditional history was perpetuated with 

various instruments and techniques, not limited to violent confrontations and religious wars, 

declarations of peace and treaties-signing, monarchical edicts, and, most significantly, a 

discourse of domination that celebrated the eternal sovereignty and reign of the monarch and 

doomed the subjects of such history to a permanent station and structural position.54 Foucault’s 

intervention in the traditional history of sovereignty demonstrates the idea that the juridical and 

all its discrete parts are not the operation or the conclusion of a great struggle to limit power 

and delimit responsibility, but rather a process of institutionalising final power. When 

comparing traditional and effective history, it’s possible to trace the system of right and rights, 

and how splitting open traditional history and letting the messy detritus spill out reveals and 

creates opportunities for subjects to newly contest their ancient history as mere subjects of the 

monarch. When subjects internalise their positions as the consequence and residue of sovereign 

power, it dramatically limits both their ability to imagine change and grasp onto meaningful 

methods for transformation.   

 

Further Effective History  

 

However, while effective history demonstrates the capacity to disassemble traditional history 

 
53 Foucault, Society Must Be Defended (n 109) 17. 
54 ibid 43–44. 
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and the overwhelming control of sovereignty, subjects also had a new governing order with 

which to contend. Beginning in the 17th and 18th centuries, there was disharmony: a new 

mechanism of power governing bodies and about bodies conflicted violently with the theory 

of sovereignty.55 This new mechanism exercised itself using surveillance, through systems 

of taxation and wages and labor agreements, and through systems of regional and 

administrative control that deprived the sovereign of his previously invulnerable universal 

supervision. The mechanisms of control and power from the once-dominant rule of the 

sovereign maintained purchase in some administrative circumstances (e.g., the control of 

bodies in taxation56), but failed to assert their formerly strong influence in the newer systems 

of control – particularly the regime of surveillance. These new powers were delegated to an 

army of bureaucratic administrators, each endowed with a new form of power previously 

unrealised. These new powers, widely distributed amongst new players, helped constitute the 

transformation from ultimate sovereignty. Unlike traditional histories of sovereignty, which 

gazes upward, eternally, at the King and his omnipotence, Foucault argues that ‘effective 

history … shortens its vision to those things nearest to it – the body, the nervous system, 

nutrition, digestion, and energies …’57 The disciplining of the social body deprived the Prince 

of his exclusive juridical claim and relegated it to the maintenance of the basest biological 

processes. However, the ideological construct of sovereignty managed to survive this tidal 

wave of disciplinisation by nimbly re-orienting itself. Foucault argues that ‘the juridical 

systems permitted the democratisation of sovereignty to allow a public right articulated with 

collective sovereignty.’58 While discipline was the new method of order, its mechanisms had 

to be concealed, particularly given the fact that subjects felt more empowered. Thus, the theory 

of sovereignty had to find its expression in the juridical apparatus. The contest for control over 

 
55 ibid 28–29. 
56 ibid 35–36. 
57 Foucault, Language, Counter-Memory, Practice (n 181) 155. 
58 Foucault, Society Must Be Defended (n 109) 37. 



 76 
 

bodies and order was fought between the mechanics and techniques of discipline and the theory 

of sovereignty. What discipline snatched from sovereignty was bio-maintenance, and what 

sovereignty retreated into was the juridical apparatus. But resistance to the disciplining of 

society, Foucault warns, leaves subjects acutely vulnerable to the re-ascendance of sovereign 

power. By pushing back against discipline – often by speaking the language of the sovereign 

and of sovereign rights – subjects find themselves once again confronted with the vertical 

oppression of unitary power. Between discipline and sovereignty, Foucault again reminds us – 

this is where power is exercised. There is a true danger here for subjects seeking to capitalise 

on this evolving, fluid operation of control and governance. Rights-claimants may find 

opportunity in more traditional methods of contestation with the sovereign, given their 

enhanced, empowered roles as disciplined individuals. However, a robust reanimation of the 

sovereign authority to determine rights and duties of its subjects also opens the door wide to a 

retreat to former practices of brutal domination. For rights-holders, this tension between 

opportunity and potential regression requires problematisation. While this project will not 

fundamentally explore this tension (rather it seeks to more clearly articulate the way in which 

subjects can exploit opportunities to practice their own ‘conscious freedom’), it is important to 

note the constraining role that disciplinsation plays when more robustly exercising one’s own 

rights. 

 

Effective History and Knowledge as Perspective  

 

The movement from traditional history to effective history shapes and constructs a new 

discourse that no longer is celebratory and bound up with the omnipotence of the sovereign. 

Foucault argues that, when revealing effective history, it is 
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… a question of orienting ourselves to a conception of power which replaces the 

privilege of law with the viewpoint of objective … the privilege of sovereignty 

with the analysis of a multiple and mobile field of force relations, wherein far-

reaching, but never completely stable, effects of domination are produced.59  

 

The new discourses formed are instead concerned with ways of living, working, sharing, and 

dying that run contrary to the narratives deployed by sovereign techniques. In the messy 

business of transformation between sovereign control to disciplinary control, discourses 

produce ‘truth-effects,’ or consequences of relationships emboldened with new forms of 

power. These ‘truth-effects’ help to radically reimagine beliefs – like how one works, how one 

dies, and how one orients oneself to the new structures of disciplinary power. The subject, for 

Foucault, is crucial in the elaboration of effective history.60 The subject is bound up in the 

power of discipline – but for Foucault, the subject also has a choice as to his willingness to 

surrender to or resist this power. Traditional historians, he argues, attempt to dissociate their 

work from time, place, and a political adherence. In other words, traditional history makes no 

normative claims and advances no normative goals. Foucault, rather, does have a normative 

goal. But his goal is not to advance a different perspective on history and the duties and values 

subjects owe to it. He encourages effective historians, instead, to orient an ‘… analysis of 

power toward material operations, forms of subjugation … and the uses made of the local 

systems of subjugation on the one hand, and apparatuses on the other.’ Rather than coldly 

addressing the functioning of sovereignty, Foucault urges a method wherein the analysis and 

descent into history is at an acute angle and, where appropriate, affirmative, vindicatory, or 

subversive. The method, for Foucault, is always coldly clinical, but I would argue that there is 

 
59 Foucault, The History of Sexuality Volume I: The Will to Knowledge (n 171) 102. 
60 Golder, Foucault and the Politics of Rights (n 114) 53. 
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a significant call to action implied in his destabilised histories. Foucault does not seek to corral 

subjects in an ideological encampment. Instead, he merely seeks to get subjects to acknowledge 

their ability to engage with their history, learn from their experience, and summon their 

political will. Whether Foucault is vindicating or affirming in his revelations is unclear. What 

is clearer is that he is urging his audience to take a position and intervene. This historical 

descent aims to reach latent and potentially rotten roots of present conditions and investigate 

their emergence. In other words, the genealogies of effective history are revelatory, and the 

action urged is thus political. This articulation is crucial here, as the system of rights – which 

is generally perceived as a juridical construction – is traditionally bemoaned as an ill-

functioning regime of legal order. But in fact, rights and rights language are a swirling mass of 

discourse, politics, supremacy, domination, and submission, all contesting for power inside the 

elegant boundaries of legal language in rights instruments and foundational documents. For 

rights claimants, effective historical analyses provide opportunities for intervention. Effective 

history, in other words, is the breeding ground for what Foucault has called the ‘conscious 

practice of freedom.’ Reviving one’s consciousness, for subjects, means both unlearing and 

learning – but more importantly, acting and practicing what has been unlearnt and learnt.  

 

Biopower and Empowerment  

 

While rights-claimants can instrumentalise effective history to discover the hidden/obscured 

discourses, and strategically intervene in the new disciplined legal order, they must also now 

navigate through what Foucault terms ‘biopower.’ Foucault problematises biopower as such: 

it is, at once, both a population and a biological problem. However, he also frames it as a 

political problem and a function of power, or, as he terms it ‘a biologico-politico’ power.61 In 

 
61 Foucault, Society Must Be Defended (n 109) 245. 
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other words, biopower has a tripartite structure: it is, first, an object of analysis, a phenomenon 

that captures up a society as a species and not just a socio-political clustering of individuals; 

second, it is a methodological tool used in the analysis of itself; and finally, it is a potential 

political weapon that can be harnessed and arranged on the disciplining structures by which it 

is constituted. He is also painfully aware, too, that – like other social theories in the past – his 

own genealogical investigation of biopower is vulnerable to undermining itself and 

compromising its own effectiveness.62 His political work outside of academics (both during his 

transformation from Marxism in his early years and his grappling with rights and neoliberalism 

in his later years), I think, is one way he hopes the analytic of biopower does not collapse under 

its own weight and is instead challenged politically and intellectually in the real world. With 

the move to bio-disciplining, power suddenly became more dispersed than ever. Bureaucratic, 

administrative regimes of control emerge to govern and implement policies of normalisation. 

Regularlisation, in the service of biopower, set about widespread campaigns to intervene in the 

military, the trades, medicine, education, and population management.63 Foucault argues that 

this regime of control ultimately led to the normalisation of society, where the individual and 

population intersect, catalysing categories of norm/abnorm – particularly in the sexual and 

health realms. With the loss of sovereignty64 and the rise of a disciplined society, historically 

binary categories for social and political control (like enemy and compatriot) lost their 

normative weight. The regularisation of society shifted the metric of achievement from success 

over the vanquished (military victory) to purification of the society (contemporary racism).65 

Instead of a ‘military or warlike’ orientation to life and death, there is now a biological 

direction. Instead of asserting power over the ‘enemy combatants,’ biopower instead 

 
62 ibid 1-2. 
63 ibid 251-252. 
64 The diminishing influence of sovereignty also undercut the role of justa causa and commenced the decline of 
the role of a statist-religious monolith which made war with the wrath and justice of God anchoring its legitimacy. 
65 Foucault, Society Must Be Defended (n 109) 76. In which Foucault begins to elaborate the shift between 
vanquished and dominated. 
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encourages internal violence on categories of ‘abnormal,’ deemed as such through myriad 

campaigns of regularisation.66 Rather than sovereign domination emanating from the King, 

disciplined mechanisms fenced out behaviors and practices deemed amenable to the species, 

and let loose the population on those ‘beyond the line.’67 Thus, biopower once again presents 

both a deathly-real challenge for rights-claimants (particularly those vulnerable to ‘abnormal’ 

categorisation), but also opportunities, as power, administration, and control spread out from 

the centralised state. 

 

This elaboration of biopower distances itself from traditional theories of hegemony, 

particularly classical Marxism.68 Marxist theory categorises the social body into two 

perpetually warring classes and argues for the dominating class (bourgeois) to be usurped and 

controlled via total industry takeover.69 Foucault claims that biopower is not interested in ‘… 

a massive and primal condition of domination, a binary structure with “dominators” on one 

side and “dominated” on the other, but rather a multiform production of relations of 

domination…’70 Further, Marx asserted that the only meaningful constituent characteristic of 

the social body was its economic structural positioning.71 All political, cultural, social, and 

ethnic inflections of subjectivity were rendered secondary to one’s economic status, and thus 

did not (and should not) play a significant role in a social or political strategy of the proletariat. 

Some post-Marxists scholars take issue with this characterisation of political subjectivity and 

claim that subject positioning and structural positioning are always overdetermined and 

 
66 ibid 255. 
67 See generally, Carl Schmitt, The Nomos of the Earth in the International Law of the Jus Publicum Europaeum 
(Telos Press 2003). In which he articulates the nascent development of international law and colonialism, wherein 
European norms conducting behavior ceased to hold legitimacy past a certain oceanic line, and instead primal 
conquest took supremacy in the colonial lands.  
68 For a review of Foucault’s departure from Marxist articulation of history – in the context of Clausewitz – see 
Golder, Foucault and the Politics of Rights (n 114) 118. 
69 See generally, Karl Marx, Karl Marx: Capital, Vol.1 (Lawrence & Wishart 1996); Karl Marx, Karl Marx: 
Capital, Vol.2 (Lawrence & Wishart 1997). 
70 Foucault, Power/Knowledge (n 196) 142. 
71 Stuart Sim, Post-Marxism: A Reader (Routledge 2013) 46. 
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influenced radically by not just one’s current economic class.72 The operation of biopower 

highlights the degree to which not just one’s economic status influences his or her 

confrontation(s) with power. From medical regimes to educational bureaucracies to 

securitisation policies, the Foucauldian subject is, in various circumstances, perpetually pulled, 

prodded, disciplined, supported, maintained, or left to rot. He is not merely dominated 

economically; he is simultaneously pushed and pulled in multiple directions, from multiple 

forces. This is why, Foucault claims, it is difficult to take up a conscious practice that confronts 

such overwhelming discipline. But it also reinforces just how crucial such conscious practice 

is. For rights-claimants, this is, once again, both good and bad news. Marxist subjects are 

linearly oriented and find relief only in the final horizon of their emancipation.73 The 

Foucauldian rights-holder, on the other hand, can find avenues of emancipation before or 

perhaps even irrespective of total freedom from oppression.  

 

But Foucauldian subjects must also contend with the overwhelming strength of biopolitical 

administration. Foucault claims that, during modernity, a new discourse of the human life was 

emerging around needs, potential, and possibility. Such possibilities and needs were also in the 

process of being juridified in the context of the rights of man, the rights of the human, and the 

rights of the citizen.74 However, as this was mounting, biopower too, alongside, was 

incrementally developing. Since the concepts around the ‘human life’ were not stable nor 

concrete and instead represented fluid categories of possibility, they instead constituted 

themselves as norms – interpretable, malleable, and incoherent. As a result, and ‘[b]ecause 

these norms and demands eluded the juridical forms … the “rights of man” could not 

 
72 See, for example, Steven B Smith, ‘Althusser and the Overdetermined Self’ (1984) 46 The Review of politics 
516. 
73 George Comninel, ‘Emancipation in Marx’s Early Work’ (2010) 24 Socialism and democracy 60. 
74 Foucault, Society Must Be Defended (n 109) 245–250. 
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materialise in the absence of very specific administrative apparatuses …’75 In effect, as the life 

of the human was entering the juridical arena, biopower was quickly gobbling up the operations 

of life and assigning them to their respective administrative apparatus(es). In other words, ‘“the 

rights of man … were declared at the precise moment when law lost touch with life.”’76 Hannah 

Arendt makes a similar point about the paradoxical loss of rights at the commencement of the 

entrance of human rights. Law loses touch with life at the moment that Foucault and Arendt 

begin analysing rights. Thus, ‘the inclusion of life within law thus coincides with the exclusion 

of life from law.’77 Biopower then, for rights, crucially deprives them of muscle. Biopower and 

biopolitics grips life, manages it, and regulates its exercise. Rights intervene juridically but are 

not major players in the new game of discipline and thus are fragile and weak. Re-adhering 

law to life, then, is a way to reanimate rights as central tools in discipline; however, this cannot 

be the singular goal of a emancipatory politics. Simply making oneself or one’s tools fit the 

regulatory arrangement of discipline is to fall into the trap Foucault so desperately seeks to 

avoid. Transformative projects must not conform; they must attempt to transcend. The size of 

this challenge grows, too, in the face of the apparatuses with which Foucauldian subjects must 

contend. Rights-holders thus find space in biopolitics and biopower, but fewer legal weapons 

with which to make their claims. To ‘consciously practice’ one’s own freedom, and exercise 

one’s own rights within this rigid milieu, subjects have to recognise the size of the challenge, 

and understand how such barriers to emancipation are organised to ensure and maximise their 

sturdiness. 

 

Apparatuses and the Game of Life 

 

 
75 Adam Sitze and Timothy Campbell (eds), Biopolitics: A Reader (Duke University Press 2013) 23. 
76 ibid.  
77 Sitze and Campbell (n 236) 24. 
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As the disciplined society rose, rights-holders found themselves contending not only with a 

more normative society, but also one governed by a series of apparatuses. While Foucault 

begins his genealogical investigation of history and biopower in Society Must be Defended, his 

serious methodological work with rights and liberal discourse begins in later lectures, 

particularly with his conceptualisation of what he calls ‘governmentality.’78 His engagement 

with discipline, and later with governmentality, for the purposes of this project, reflect an 

ongoing – yet consistent – grappling with his urging of an ongoing democratic practice. With 

the steady growth of normative biopower, law and juridical forms of government lost their 

previously overwhelming grip over the social body. Law, however, did not dissipate entirely. 

Rather, it began to coalesce into a series of norms, many of which were captured and deployed 

in the multiple apparatuses of a Foucauldian bio-body politic. Foucault claims that ‘a 

normalising society is the historical outcome of a technology of power centred on life.’79 

Apparatuses function to normalise and regularise, institutionally, and govern bodies on a 

massive scale. By taking over the bulk of the responsibility previously undertaken by juridical 

procedures and sovereign privilege, apparatuses and their biopolitical techniques adapted to 

the newly ‘humanised’ social body, and reminded individuals ensnared in biopower that life 

itself, and their lives, were the object of governance.80 But this reminder is not one of outright 

violence – rather it manifests subtly, painfully, and eternally. The more social organisations 

biopower captures the more elusive it is to spot. However, Sitze and Campbell remind us that 

Foucault’s apparatuses (or dispositifs) exist to serve a different function: they represent the 

‘biological threshold of modernity.’ In other words, these apparatuses remind us that there is a 

game being played, a game of life, in which the stakes are very real and, strikingly, in which 

 
78 For conceptual definition, see Bal Sokhi-Bulley, ‘Governmentality: Notes on the Thought of Michel Foucault’ 
(Critical Legal Thinking, 2 December 2014) <https://criticallegalthinking.com/2014/12/02/governmentality-
notes-thought-michel-foucault/> accessed 15 July 2021. 
79 Foucault, The History of Sexuality Volume I: The Will to Knowledge (n 171) 144. 
80 Golder, Foucault and the Politics of Rights (n 114) 47. 
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the only stake is life itself, or, as they claim, ‘a deadly serious game of chance in which the 

population is at once the central player, and the main prize, at once the subject of politics and 

the objective of politics itself.’81 This once again reaffirms Foucault’s perspective on the stakes 

(and the urgency) for the subject – either submit to the advance of such dispositifs, or develop 

the will to begin to contest. It seems that biopower and biopolitical techniques are not 

attempting to conceal themselves at all costs. Instead, biocontrol is most effective when there 

are reminders. And these reminders do not just acknowledge the game of control being played 

but also the stakes of the game – that is, life itself. The reminder also comes with a more 

frustrating reminder for the state – their ability to take life, because of Biopolitics, is suddenly 

no longer readily available.82 Rights-holders now must contend with a very real consequence 

of failing to categorise efficiently into biopolitical arrangements. And this consequence 

(ultimately, death) is no different than it used to be under traditional sovereign power; but now 

the threat is subtler, slower, and borne out of multiple streams of surveillance. A conscious 

practice of freedom, Foucault seems to suggest, no longer is the guillotine, but rather a 

sophisticated grasp of history and a willingness to swim upstream. 

 

Make Live, Let Die (Take Life, Let Live) 

 

Biopower stripped sovereignty of its exclusive right over human life. This right, which was far 

more radical and directly lethal than the pressure of biopolitics, was the power to take life or 

let live.83 Illustrated most dramatically in antiquity in the gladiatorial arena, this sovereign right 

of kings and prices coloured the Middle Ages with spectacular deaths and looming threats of 

 
81 Sitze and Campbell (n 236) 12. Emphasis mine. 
82 See conversation around sovereignty’s reduced role under biopolitics: Foucault, Society Must Be Defended (n 
109) 239–265. 
83 ibid 239. 
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sovereign, indiscriminate violence.84 The arrival of biopolitics transformed this sovereign 

privilege. Instead, what emerged was an inversion of this power: rather than the power to take 

life or let live, biopower instead was a power armed to make live or let die. It is a power 

conditioned to self-manage, to self-purify, and to empower the objects of its supervision – the 

human lives – to organise accordingly and seek out, neutralise, and cleanse the population (now 

the dearest object of protection) of its abnormalities and impurities. In the development of 

biopolitics in the eighteenth century, death gradually no longer manifested as something 

suddenly violent and immediate. Rather, ‘[d]eath was now something permanent, something 

that slips into life, perpetually gnaws at it, diminishes it and weakens it.’85 This bridges the gap 

between what Foucault terms the ‘Race Wars’ and contemporary racism.86 Contemporary 

racism – something that urgently concerned Foucault as he observed the United States from 

afar87 – constituted the resurgence of old state power. It unearthed a previously lost privilege, 

that of the right to kill. When taken to its natural conclusion, population regulation finds a way 

to perfectly purify a species. In biopolitics, the cleansing of the species takes aim at the racial 

composition of the social body. Thus, by creating categories of normal and abnormal, 

biopolitics and population management demarcate the spaces and the categories to be protected 

and to be eliminated. This is all it takes for the state to ferociously seize upon this new 

sovereign-like regulation. This is ‘a racism that explains, without open hostility, why the 

current unequal distribution of biopower … regrettably could not be otherwise.’88 In a late-

biopower social structure, there are ‘life zones’ and ‘death zones’: the former is constituted of 

administrative regulations concerning technologies and procedures to sustain health, security 

 
84 For Foucault’s articulation of spectacular deaths and executions, see Michel Foucault, Discipline and Punish: 
The Birth of the Prison (Vintage Books 1977) 34. 
85 Foucault, Society Must Be Defended (n 109) 244. 
86 ibid 63. 
87 For a review of Foucault’s interaction and engagement with the American Black Panther Party, see Brady 
Thomas Heiner, ‘Foucault and the Black Panthers 1’ (2007) 11 City (London, England) 313.. 
88 Sitze and Campbell (n 236) 19. 
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and safety, while the latter is absent of such mechanisms, and ‘“wasted lives” are exposed to 

disease, accident, and war, and left to die.”’89 But where there is power there is resistance. 

Biopolitics is severely regulatory and normalising. However, its overwhelming pressure does 

cleave open spaces previously unrecognized and un/under-utilised. Rights-holders in both 

spaces – ‘life zones’ and ‘death zones’ – can deploy unique strategies to command attention. 

The degrees of regularisation and normalisation can be extreme. However, for Foucault, this is 

immaterial to the subject’s ability (even responsibility) to contest.  

 

Indirect Lethality, Hidden Violence(s) 

 

The tracing of the shift from the sovereign right to kill to the sovereign’s right to make live and 

let die helps to lay the foundation for the operation of state violence from the nineteenth century 

onward. However, the discussion of ‘indirect murder,’ I think, deserves more attention. 

Foucault argues ‘When I say “killing,” I obviously do not mean simply murder as such, but 

also every form of indirect murder: the fact of exposing someone to death, increasing the risk 

of death for some people, or, quite simply, political death, expulsion, rejection, and so on.’ I 

think by picking up his final question in the lectures ‘how can one both make a biopower 

function and exercise the rights of war, the rights of murder and the function of death, without 

becoming racist?’ we can begin to get closer to the true nature of biopower – and the function 

of ‘exposure to death.’ The condition of ‘new poverty’ is a potential entrance to this analysis. 

‘In the past,’ Aoki writes, ‘the poor suffered exploitation and deprivation as part of a dual 

labour system that used them as a buffer: employers hired them in boom times and laid them 

off in bust times.’90 However, now, he continues, these ‘new poor’ are almost entirely 
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90 Keith Aoki, ‘Space Invaders: Critical Geography, the Third World in International Law and Critical Race 
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superfluous to not only the labour force, but also, therefore, to social organisation in general. 

Confined to the margins, permanently, this class serves no function to the new neo-liberal 

order, doomed to suffer the ravages of inflation, cost of healthcare, declining morale, and 

dissolving hope; or, in other words, destined to death by exposure. While deindustrialisation 

and globalisation did not ramp up in earnest until shortly after Foucault’s seminal lectures were 

published, the structures of labour, housing, healthcare, and industry organisation were being 

precisely set up for this kind of marginalisation decades earlier. For rights-holders, this once 

again presents a difficult entanglement. While being coerced into normative roles and governed 

mostly through discipline, peripheral subjects are also now confronted with the narrowing of 

space inside most of their lives – their housing, their healthcare, their work.  

 

It is important to address the capacity that normalisation and biopolitics opens for the 

Foucauldian subject. While it constrains and mediates human life (and death), it also opens 

spaces for contestation. This project, again, ultimately is concerned with the way such openings 

can be captured, understood, reproduced, and strategically deployed to provide emancipation 

for certain categories of rights-holders. Both his original conceptualisation as well as in his 

later seminal work, Foucault marks the way in which biopolitics both normalised individuals’ 

responsibilities and expectations in modern society, but also widened their political capacity to 

act as subjects. In response to the normalising attempt to create a utopian species, free of 

categories of the ‘abnorm,’ disease, and the clinically peripheral, resistive responses were often 

coded in the language of life and rights.91 Divorced from the verticality and exceptionality of 

sovereignty, this new vernacular offered a subversive navigation of a biopolitical milieu.  He 

writes that ‘…the right to life, to one’s body, to health, to happiness, to the satisfaction of needs, 

and beyond all the oppressions or alienations, the right to rediscover what one is and all that 

 
91 Michel Foucault, Abnormal: Lectures at the Collège de France, 1974-1975 (Picador 2003) 141. 



 88 
 

one can be this right … was the political response to all these new procedures of power which 

did not derive, either, from the traditional right of sovereignty.’92  

 

This project seeks to understand how emancipatory language(s) of rights can be deployed to 

assist and lift marginalised communities through the practice of emancipatory politics. 

However, collective action and the language of rights has the potential to get lost in its own 

complexity and biases. Foucault is no exception to this. As has been well-demonstrated across 

disciplines, the Foucauldian analytic, his genealogical method, and the roots of his historical 

tracings are quite Eurocentric.  The international reach of rights and their associated laws and 

projects is precisely their appeal.93 To responsibly articulate a method that can support analyses 

oriented toward marginalised communities, it is important to make an analytical shift here. 

Foucault makes plain in his work: he is opposed to social theories that essentialise subjects and 

their position in the world. His rigorous interrogation of the academic disciplines reveals how 

universities operate as crucial disciplinising mechanisms, normalising some pursuits, tabling 

others, and excluding some wholesale. Foucault takes issue with the problematic advance and 

development of the ‘sciences,’ arguing that there is both a wholesale aspiration to power in the 

development of exclusionary sciences (rendering some sciences ‘incompetent’ or 

‘disqualified’), as well as a reproduction of institutional (state) power inside so-called neutral 

sciences. He claims that if there is one central objection to be advanced vis-à-vis Marxism, it 

is that ‘…it might well be a science.’94 A question important to all the sciences, Foucault argues, 

is: ‘what types of knowledge are you trying to disqualify when you say that you are a science?’95 

Professing its end-of-history vision, Marxism rings suspect to Foucault. He doesn’t dismiss 
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these essentialising theories entirely, though. He claims that they can provide – and have 

provided – certain strategies that are effective on a local scale. But he qualifies this by arguing 

that such strategies are only effective when ‘… the theoretical unity of their discourse is … 

suspended, or at least cut up, ripped up, torn to shreds, turned inside out, displaced, caricatured, 

dramatized, theatricalised, and so on.’96 This is in line with Foucault’s inquiry into effective 

history, in which he claims that ‘knowledge is not made for understanding; it is made for 

cutting.’97 Totalising, global theories of right, or truth, or order, for Foucault, are in their nature, 

both too constrained for effective political mobilisation and flawed representionally. Indeed, 

he argues, when one sees a form of socialism that ‘stresses the problem of the struggle,’ one 

almost inevitably will also find a form of racism as well.98 Exclusionary, monolithic struggles 

shout down types of representation and subjectivities that do not prioritise the horizon of 

intelligibility, do not conform to the political project, and approach the struggle with a unique 

perspective deriving from particular circumstances (gender, ethnicity, sexual orientation, and 

so on). Thus, for rights-holders who must navigate a more peripheral path to representation, 

identity, and freedom, such essentialising projects and theories leave them out in the cold. But 

veering away from essentialist or universal (or universalising) projects also presents difficulty. 

By focusing too much attention on the individual subject’s responsibility and capacity to 

confront systems of biopolitical discipline, we risk both silo-ing individual struggles and losing 

a collective sense of momentum.  

 

But with the right deployment of language and strategies, subjects need not find themselves 

shut out from a communal sense of movement. Foucauldian rights tools can be termed 

‘counter-conducts.’ The point of this kind of deployment is to free up the rights discourse ‘for 
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different uses … exposing their contingent foundations and entailments, and hence … 

rendering them vulnerable to contestation, reform, or radical overcoming.’99 Finding the right 

method of analysis is important to investigate rights discourse, if one hopes to operationalise 

such counter-conducts. Foucauldian genealogy is not rooted in traditional ordering, and does 

not ‘return to a form of science that is more attentive and more accurate,’ but instead is 

interested in that which is concerned with ‘antisciences.’100 These antisciences are insurrections 

of knowledge, which are not simply designed to destroy archetypes, but also celebrate the local 

knowledges that have for years been masked, obscured, pushed to the margins, and often suffer 

and die in obscurity. These antisciences are also designed to decentralise the forces of science. 

In this way, antisciences help to examine how sciences gained prominence as centres of power 

and works toward moving local systems of power into the conversation as central conditions 

of social ordering. This also, however, raises concerns about re-hierarchisation. Once re-

embedded into the centre, what is to stop local knowledges from gaining the kind of uncritiqued 

influence that current sciences and forms of knowledge enjoy? Despite this danger, Foucault 

arrives at a central point – that is, the idea that the juridical (and all its discrete parts) is not the 

operation or the conclusion of a great struggle to limit power and delimit responsibility; but 

rather a process of institutionalising dominating power, within which the system of right and 

rights is bound up. Foucault continues this line of analysis by arguing that ‘while it can be said 

that the disciplinisation introduced in the eighteenth century was broadly effective and 

successful in the realm of technology, where historical knowledge is concerned, 

disciplinisation did occur.’ However, he continues, ‘it not only failed to block the non-Statist 

history, the decentred history of subjects in the struggle, but actually made it stronger thanks 

to a whole set of struggles, confiscations, and mutual challenges.’101 Ultimately, this leaves a 

 
99 Golder, Foucault and the Politics of Rights (n 114) 37. 
100 Foucault, Society Must Be Defended (n 109) 9. 
101 ibid 186. 



 91 
 

kind of historical consciousness that is different from the disciplining of knowledge – a 

consciousness that is ‘polymorphous, divided, and combative.’ Thus, it is possible to perceive 

traditional rights discourse (which privileges first-order rights over second- and third-order 

rights, assumes rights are to be delivered to the Global South, etc.)102 as the prominent discipline 

(or ‘science) and the complex rights discourse – both a disciplined normative order and a non-

disciplined consciousness – as a type of ‘antiscience.’ This swirling, complicated interplay 

must be ever at the surface in this analysis if one is to discover a strategy for rights intervention 

and rights instrumentalisation.  

 

This project may seem, at times, to reflect the behaviour that Foucault fears: that is, when faced 

with a beefy mechanics of discipline or a rightist rise of state power, instincts and panic 

encourage us to invoke the old sovereign theory of right. He saw this in failed socialist 

projects103 and theorised it in the neoliberal project in his work with governmentality.104 

Foucault was ceaselessly concerned about this; he worried about both their vulnerability to co-

option as well as their lurking potential to re-institutionalise systems of power he most detested. 

But by harnessing the institutional frameworks, legal tools, norms, and expertise of a wide and 

powerful networks of communities (and thus, by engaging directly, at times, with the very state 

organs and arms of sovereign power), I argue that this project is attempting to engage seriously 

with the kind of grappling to which he refers when he argues that researchers could be ‘… 

looking for a new right that is both anti-disciplinary and emancipated from the principle of 

sovereignty.’105 Similarly, this project is attempting to influence subjects in their pursuit of a 

‘conscious practice of freedom.’ 

 
102 See generally, ONORA O’NEILL, ‘The Dark Side of Human Rights’ (2005) 81 International affairs 
(London) 427. 
103 Foucault, Society Must Be Defended (n 109) 261–262. 
104 Michel Foucault, Security, Territory, Population: Lectures at the Collège de France, 1977-1978 (Arnold I 
Davidson ed, Michel Senellart tr, Palgrave Macmillan 2007) 63. 
105 Foucault, Society Must Be Defended (n 109) 40. 
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Conclusion  

 

The descent into the history of rights and rights language is not un-trod territory. This project 

will not be offering a new perspective on the failures and flaws of human rights. This critique 

is important and adds value, but does not always provide a constructive element, a forward 

plan.106107 Rather, this investigation is looking to capture some of the insights made by Foucault, 

particularly in his later work, and transform rights critique into ways forward. This will involve 

several strategies, but most especially the transformative manner in which rights can be 

deployed as political and legal claims. It is in the radical re-imagining of rights and their content 

on which this project is based. Rather than submitting to a regime of legal order that roughly 

categorises communities and individuals and uses bright lines to demarcate where and when 

they might assert a certain claim, this project is interested in the gaps between such bright lines. 

It is seeking to expose the spaces where new subjects and subjectivities are being discursively 

created, and where there lurks an opportunity to shift cultural, social, and political norms in the 

protection of the least protected.  In this way, it may just be possible to both identify examples 

of and approaches to a ‘conscious practice of freedom.’ Philip Allot, in his discussion of moral 

responsibility, reminds us that the social function of philosophy is ‘… to uncover the 

potentiality of the human-made world, as one world in the universe of all-that-is.’108 After all, 

rights could not be the last word in the conceptualisation of the human and her subjectivity. 

Human rights are tools that help each of us fully struggle with what we might be.  

 

 
106 For a ‘critique of the critique,’ of sorts, as the critical legal studies field emerged, see: Ed Sparer, 
‘Fundamental Human Rights, Legal Entitlements, and the Social Struggle: A Friendly Critique of the Critical 
Legal Studies Movement’ (1984) 36 Stanford law review 509.  
107 For a more generous ‘critique of the critique,’ see: Ben Golder, ‘Beyond Redemption? Problematising the 
Critique of Human Rights in Contemporary International Legal Thought’ (2014) 2 London review of 
international law 77. 
108 Allot, Philip. “Kant or Won’t: Theory and Moral Responsibility.” Rev. of Int. Studies, 23: 1997, 356. 
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CHAPTER THREE: EMANCIPATORY RIGHTS-CLAIMING 

 

Introduction  

 

This chapter will begin to articulate the method by which a Foucauldian power analysis will 

be deployed. There is a distinct call to action, I argue, in his later work1, which sets the stage 

for the case studies this project will ultimately undertake. This chapter will initiate an 

investigation into the late-Foucault (when many believe he accepted liberalism as inevitable 

and meritorious23) to the early Foucault of Biopolitics and power. I will be attempting to 

implement an evolved, dynamic interplay of his analyses into my own investigation of rights 

and rights claiming. It is my contention that his effort was a movement in one direction, 

growing and learning from itself, and ultimately arriving at the call to arms to which I seek to 

respond with this project. As it will become clear later in my engagement with Ben Golder, I 

concur with many of his assertions about the late Foucault and hope to generate some analytical 

momentum with them in my case studies in later chapters. 

 

Rights Claiming  

 

This chapter will detail my specific usage of rights-claiming in democratic systems. But first, 

it’s crucial to understand how certain scholars, like Ben Golder, whose work will provide heavy 

theoretical infrastructure, interpret Foucault’s presumed orientation to the actual democratic 

practice of rights-claiming. Golder writes, ‘… it is that Foucault, whom many continue to read 

 
1 Michel Foucault, The History of Sexuality. Vol.3. The Care of the Self (Penguin 1990) 94–95. 
2 For a more nuanced critique of Foucault’s later work on liberalism, see Tim Christiaens, ‘The Entrepreneur of 
the Self beyond Foucault’s Neoliberal Homo Oeconomicus’ (2020) 23 European journal of social theory 493. 
3 Jeffrey T Nealon, Foucault Beyond Foucault: Power and Its Intensifications since 1984 | Jeffrey T. Nealon 
(Stanford University Press 2008) 10 <http://www.sup.org/books/title/?id=11683> accessed 30 March 2021. In 
which Nealon claims that Foucault becomes ‘cozy with a kind of liberal individualism.’ 
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as a denier of the emancipatory potential of rights, is in fact one of the first to develop a critical, 

subversive, appropriatory praxis of rights which, far from denying their value or utility, actually 

celebrates the ways in which they can be put to different, and contrary, uses.’4 This quote helps 

us to enter a new theoretical area, which is built on the Foucauldian notion of power, but that 

will translate those conceptual and analytical ideas to find purchase in the actual deployment 

of rights, rights strategies, and rights language. If ‘[r]ights are necessarily undetermined and 

unfinished, always remaining to be expanded, enforced, and contingently occupied by a 

political subject…’5 then there is opportunity for expansion and intervention. In other words, 

‘man’ and ‘citizen’ are both political names.6 Emancipatory politics concerns works and 

initiatives in progress, a notion of ‘going forward’ rather than seeking an arrival or having 

arrived. Emancipation is not necessarily the goal; much like how a more appropriate and 

reasonable mission is to seek to make the world less unjust rather than just. This means that 

such names are also subject to litigation and contestation. Therefore, claiming a right as a 

citizen or a ‘man’ (Golder conspicuously uses the Rights of Man to make this point) is to test 

the limits and comprehension of such terms. Litigating on such terms is engaging politically 

on the possibility of their meaning(s) and subjecting them to systems of power. In imagining 

this kind of new possibility, Foucault would ask the question: ‘[h]ow are rights simultaneously 

emancipatory and regulatory, democratic and constraining?’7 Foucault would not agree to 

merely celebrate the litigious, political potential of rights; rather he would carefully balance 

this potential with the equally (if not more muscular) ability of rights and rights-claiming to act 

as regulatory constraints, reinforcing power arrangements one might set out to confront.  

 

 
4 Golder, Foucault and the Politics of Rights (n 114) 159. 
5 ibid 90. 
6 ibid. 
7 ibid 91. 
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In Foucault’s work with rights, ‘… he seeks not to transcend or to jettison rights in the face of 

this ambivalence, but rather to negotiate it and work through it.’8 Foucault is also cognizant of 

his earlier work, in which he outwardly condemns rights and the exercise therein.9 His claims 

that rights were inextricably bound up in the operation of sovereignty seem to suggest his 

dismissal of them. Or, in other words, ‘[t]o assert a right against the sovereign or the state is to 

invoke a critical standard against certain transgressions of sovereign power while 

simultaneously legitimizing the very principle of sovereignty itself.’10 However, in Foucault’s 

discussion of the movement from the philosophico-juridical order to the historico-political11 

order, wherein he seems to embrace the practice of rights-claiming against sovereignty (despite 

its legitimation of it, by the very practice of engaging with state-defined tools) as potentially 

emancipatory.12 Golder finds this in the deployment of truth in the face of force. He writes, ‘… 

in order to contest unjust configurations of law, sovereignty, and political order in the 

present[,]’ subjects must use truth(s) as weapons inside power relations, and describing truth 

(or truths) through narrative retellings, articulations of memories, and forcing an audience to 

not forget certain historical moments. Most important, too, is that ‘…this genealogical subject 

speaks his dissident truth in and as right.’13 This mobilisation of truth, therefore, exposes a 

rights discourse shaded by ‘dissymmetry’14 and in which truth can function as a ‘truth-

weapon’15 and reverse the supposed natural operation of sovereignty by illustrating its 

incoherent adherence to the very universalist claims from which it derives its normative and 

moral authority. The specific ways that one can attempt to conceptualise the function of such 

‘truth-weapons’ will be discussed below in the section on counter-conducts.16 

 
8 ibid. 
9 Need substantiation   
10 Golder, Foucault and the Politics of Rights (n 114) 93. 
11 For a full, deep investigation of this movement, see generally Foucault, Society Must Be Defended (n 109). 
12 ibid 39–40. 
13 Golder, Foucault and the Politics of Rights (n 114) 95. 
14 Foucault, Society Must Be Defended (n 109) 53–54. 
15 Golder, Foucault and the Politics of Rights (n 114) 95. 
16 ibid 54. 
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Liberty is a practice, not a condition to be achieved. Emancipatory politics, too, is a practice 

not a goal. The practice of liberty, or the ‘conscious practice of freedom,’ as Foucault puts it, 

is an ongoing grappling with both identity and rights in relation to others and the state. When 

we practice liberty, we are making a radical claim as to the foundation of rights themselves, 

particularly human rights. Rather than a pre-established condition of existence, determined by 

innate characteristics of humanity, Foucault instead problematises the subject of humanity and 

its necessary conditions for prosperity.17 He ‘…works with a different – indeed, an inverted – 

sense of the ground of human rights, one more in the nature of a receding horizon than a 

determined basis or point of departure.’18 The traditional and institutional orientation to human 

rights clearly finds its footing in the latter description of human rights. This problematisation 

is key, as it both throws the mechanisms and bodies responsible for human rights observation 

and protection into normative chaos. At the same time, it immediately gives agency to the 

subjects of human rights. This inversion begins to open doors for rights-claimants; doors that 

both lead to re-inscription of terminology as well as to actual, true substantive protection via 

traditional litigation. To succumb to the traditional conception of human rights (and humanism 

writ large), is not only flawed and problematic, but also the end of political negotiation over 

rights. For Foucault, ‘… a humanism of this sort represents not the necessary ground upon 

which human rights can be built, but their terminal limit and the denial of their futurity.’19 

Clearly, if the traditional understanding of humanism and the rights of the human (as derived 

from the Rights of Man20) is to be accepted, then no further work is required. It is, itself, the 

horizon to which we strive – meaning, of course, the current work in human rights protection 

 
17 ibid 87–88. 
18 ibid 80. 
19 ibid 81. 
20 Jacques Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (2004) 103 South Atlantic 
Quarterly 297. 
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is operationally sound, and perhaps simply needs more time to arrive at that horizon. The 

political negotiation over the capacity, identity, and power of rights, in this understanding, is 

moot. 

 

The danger in this kind of humanistic re-grounding is that it weakens the normative heft of 

rights. One of the reasons that rights are deployed – and taken seriously – is because of this 

heft. Additionally, the actual, substantive, and verifiable gains made by rights, particularly in 

contexts where the very vulnerable contest with authoritarian regimes, are then subject to 

change. If opening the epistemological basis of human rights makes them, once again, radically 

contestable and deployable, then this is true both for advocates of marginalised communities 

as well as for authoritarian power structures. Golder seems to skate over this significant point. 

He argues that this new grounding ‘…cannot vouchsafe particular political outcomes (any more 

than more orthodox, foundationalist grounds can).’ However, ‘…my (and Foucault’s) claim is 

that such an ungrounded grounding at the very least prises human rights open to multiple 

possibilities of the human.’21 My contention here is that prising open human rights comes with 

as many potential costs as imagined opportunities. Radically reimagining what rights mean in 

a juridical sense needs to be carefully articulated, to not lose the very real gains that rights have 

already made. Terms like ‘man,’ ‘citizen,’ and ‘human’ do not denote but rather merely 

connote.22 And in their connotation, terms that accompany ‘human’ and ‘rights’ also invite 

contestation about what they truly entail. In other words, they trigger and amplify political 

practice, they do not eliminate it outright. Knowing that rights can be ‘prised open,’ this project 

will imagine the exercise of rights in a radical way. What this project attempts to motivate is 

to once again force rights into politics and force new kinds of rights-claiming and subjectivity. 

 
21 Golder, Foucault and the Politics of Rights (n 114) 81. 
22 See generally Jacques Ranciere, Dissensus: On Politics and Aesthetics (Bloomsbury Academic 2010). 
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The next section will begin to introduce the Rancierian orientation to rights and the significance 

this has in my approach to rights-claiming. 

 

Subjects and Rights 

 

Jacques Ranciere intervenes in the discussion of rights, the citizen, and the Rights of Man using 

both Giorgio Agamben’s and Hannah Arendt’s analyses of these terms.23 Agamben takes 

Foucault’s biopolitical analysis, in which life is regularised eternally, making the social body 

‘purer,’ thus exposing some individuals to death, to its brutal conclusion.24 He argues that 

Foucault was incorrect in assuming that biopolitical control deprived the State of its ultimate 

weapon (the right to kill), and claimed rather that the operation of total Biopolitics is equal to 

that of the former sovereign power.25 The power to decide where life was acceptable and not 

(in Agamben’s analysis, the camp26) was the authority of the state still, meaning that sovereign 

power and biopower do not oppose one another. Arendt’s analysis of the Rights of Man, on the 

other hand, exposes the subject to a similar fate as found in Agamben’s camp.27 Humans 

without rights (she uses the migrant crisis after the second World War to theorize this28) are 

humans alone; they do not have a community to which they belong, no nation, and no property. 

They are ‘bare.’ Thus, those without rights, she argues, do not fit categorically into any political 

contestation.29 They are without rights, but they are not oppressed. Rather, they are so excluded 

from the arena of political and social operation that no one wants to oppress them.30 Ranciere, 

commenting on Arendt’s dismal theory here, lays out her argument as such:  

 
23 ibid 62. 
24 ibid 65. 
25 ibid. 
26 Agamben (n 186) 69–102. 
27 Hannah Arendt, The Origins of Totalitarianism (Penguin Classics 2017) 267. 
28 ibid 185. 
29 ibid 275–277. 
30 ibid 295–296. 
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either the rights of the citizen are the rights of man—but the rights of man are the 

rights of the unpoliticised person; they are the rights of those who have no rights, 

which amounts to nothing—or the rights of man are the rights of the citizen, the 

rights attached to the fact of being a citizen of such or such constitutional state. 

This means that they are the rights of those who have rights, which amounts to a 

tautology.31  

 

This clever closed circuit of Arendt’s is difficult to escape from; however, Ranciere disagrees 

and instead argues that there is a third category of the Rights of Man, which both Agamben 

and Arendt either missed or ignored. He claims that Arendt’s construction leaves us with ‘either 

the rights of those who have no rights or the rights of those who have rights. Either a void or a 

tautology, and, in both cases, a deceptive trick, such is the lock that she builds.’32 This third 

assumption, he continues, is the following: ‘the Rights of Man are the rights of those who have 

not the rights that they have and have the rights that they have not.’ In other words, the subjects 

of the Rights of Man do not clearly define boundaries around categories of subjects.33 Ranciere, 

to illustrate this complex approach, uses Olympe de Gouges3435, the famous French 

Revolutionary. It is claimed that she asserted political rights because of being exposed to the 

guillotine. Equal born women are not citizens, she highlighted. They had no voting or political 

participation rights. They were de jure relegated to the private sphere – the home, the family, 

and the children. If they were in fact ‘bare’ but at the same time could be sentenced to death 

for political reasons, there was at least some political grip effecting force both on the state, and 

 
31 Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (n 289) 302. 
32 ibid. 
33 ibid 303. 
34 ibid 303–304. 
35 For further reading on de Gouges role in the elaboration and rights-claiming of women, see Sophie Mousset, 
Women’s Rights and the French Revolution: A Biography of Olympe de Gouges (Transaction Publishers 2007). 
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on women. The Rights of Man helped to bring this tension into sharp relief. De Gouges, and 

women generally, could now empirically demonstrate the deprivation of rights they possessed, 

and at the same time they could, in public view, enact the very rights their constitutional 

authority had denied them. In other words, ‘they acted as subjects that did not have the rights 

that they had and had the rights they had not.’36 In finding this space to claim a right, De Gouges 

demonstrates the way in which strict, doctrinal categorisation can provide opportunities for 

those who are marginalised by such categorisation. This is an example, if understood through 

the lens of Ranciere, of dissensual politics. And for Foucault, this is a ‘conscious practice of 

freedom.’ The result, however, is the same: it puts the state into an uncomfortable and 

unprefigured situation where the subject is forcing politics into rights, and vice versa. 

 

This irruption is a ‘dissensus.’37 Man as such in the Rights of Man is not an empty term: neither 

a void stripped of rights nor a tautology. Instead, man is a political subject. A subject who 

engages in politics is he who otherwise is irrelevant to the traditional social order.38 Ranciere 

calls such subjects the uncounted. The ‘uncounted’ are ‘political subjects … surplus subjects. 

They inscribe the count of the uncounted as a supplement.’39 In doing so, they practice a form 

of politics that may appear incomprehensible to ‘the counted.’ This kind of politics ‘does not 

separate a specific sphere of political life from the other spheres. It separates the whole of the 

community from itself.’40 Counting a community involves adding up the sum of its constituent 

parts – parts which are easily recognisable, comfortable in their relation to the others, and 

stable. These parts are ‘the police.’41 When you begin adding the supplements to this sum 

 
36 Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (n 289) 305. 
37 For a definition of Ranciere’s usage of ‘dissensus,’ see Ranciere, Dissensus: On Politics and Aesthetics (n 
291) 37–38. 
38 ibid 2. 
39 ibid 70. 
40 ibid.  
41 For Ranciere’s definition of ‘the police,’ see Ranciere, Dissensus: On Politics and Aesthetics (n 291) 36. 
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(which do not belong to the community), all of a sudden you begin to separate ‘… the 

community from its parts, places, functions, and qualifications. This is politics, which is not a 

sphere but a process.’42 Therefore, the Rights of Man are not what they seem. These are not 

prescribed rights for a particular subject, concretised in constitutional forms. Rather they are 

rights to be taken up. They are tools that political subjects use to act out their potential, forcing 

‘dissensus.’ By taking up such tools, subjects then choose to not merely be defined by them, 

but rather participate in how such definitions are created. By engaging with a traditional 

formulation of the Rights of Man, one is practicing consensus.43 Consensus is not a political 

hashing out, ultimately arriving at an agreement. Rather, is the practice of draining politics 

from contestation and replacing surplus subjects (the ‘uncounted’) with experts, state agents, 

prefigured actors, and interest groups.44 This leads to dissolving political contests into mere 

problem-solving according to a prearranged collection of procedures. In practicing consensus, 

the cleavages and irruptions of dissensus are plugged up and silenced, which in turn deprives 

the possibility of finding flaws, inconsistencies, and structural inequalities in law or fact. In 

other words, the practice of consensus is a passive process by which subjects are neatly 

organised. The ‘conscious practice of freedom,’ or ‘dissensus,’ on the other hand, is the 

questioning and shrugging off such attempts at categorisation.   

 

The practice of consensus not only deprives the right of the ‘uncounted’ from participating in 

a political process. It also, more to the point, leaves us with the current understanding of the 

Rights of Man.45 It denies them of their political heft and leaves them as prefigured 

metaphysical constructs – ostensibly bursting with potential – but de facto empty of agency.46 

 
42 Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (n 289) 305. 
43 For Ranciere’s articulation of ‘consensus,’ see Ranciere, Dissensus: On Politics and Aesthetics (n 291) 42. 
44 ibid. 
45 Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (n 289) 305. 
46 ibid 307. 
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They are void when politics is drained via the operation of consensus. As such, rights ‘…seem 

to be of no use. And when they are of no use, you do the same as charitable persons do with 

their old clothes. You give them to the poor.’47 Thus, in this construction, the Rights of Man 

become rights-as-charity. They are the rights given to those with no rights, and with no capacity 

to exercise them. Rights are delivered to the rights-less, to those incapable of ever exercising 

them, as a kind of last effort to support victims of inhumanity. However, in recent years, these 

rights have ‘returned to sender,’ and now are being muscularly exercised by western powers. 

On observation of ‘bare life’ and the victimisation endured under inhuman conditions, the 

Responsibility to Protect doctrine reinvigorates the Rights of Man.48 Under the grip of such 

powers, the role of ‘infinite justice’49 and a new ethics of humanitarianism drives the 

intervention – by force – into sovereign territory on the wings of the Rights of Man. Under the 

grip of powerful nations, rights can thus determine that ‘the absolute victim is the victim of an 

absolute evil. Therefore, the rights that come back to the sender—who is now the avenger—

are akin to a power of infinite justice against the Axis of Evil.’50 Rights, as re-animated and 

exponentially strengthened in the deployment the Responsibility to Protect doctrine, become 

thus the sword of justice. This ‘infinite justice’ is problematic, not least because it helps to 

navigate around a central principle of international law: the inviolability of sovereign 

territory.51 But it also seems to harken back to jus bellum iustum,52 or Just War, a remnant of 

the Middle Ages, in which it was the sovereign’s prerogative to determine who in the battle 

 
47 ibid. 
48 For an elaboration of the doctrine of R2P and its context within rights, see generally Amanda Murdie, ‘R2P, 
Human Rights, and the Perils of a Bad Human Rights Intervention’ (2017) 9 Global Responsibility to Protect 
267; Ramesh Thakur and Thomas Weiss, ‘R2P: From Idea to Norm—and Action?’ (2009) 1 Global 
responsibility to protect 22.  
49 Vasuki Nesiah, ‘From Berlin to Bonn to Baghdad: A Space for Infinite Justice’ (2004) 17 Harvard human 
rights journal 75. 
50 Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (n 289) 309. 
51 ibid 300–301. 
52 For an analysis of the flaws and incoherence of the ‘Just War’ doctrine, see Hendrik Simon, ‘The Myth of 
Liberum Ius Ad Bellum: Justifying War in 19th-Century Legal Theory and Political Practice’ (2018) 29 
European journal of international law 113. 
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was on the side of the angels, and who was on the side of the demons. Reclaiming this privilege, 

then, for Western powers comes with an urgent need to reclaim the politics of the Rights of 

Man, the subjectivity of the ‘man,’ and determine a new kind of ethics moving forward in 

contemporary rights discourse.53 This suggests that a new ethics must be partnered with 

emancipatory rights politics.  

 

Deploying Foucauldian Rights 

 

Power operates as a mechanism of fluidity, ebbing and flowing through institutions, 

communities, and normative regimes – including, of course the rights regime. Foucault argues 

that there are normative consequences in both the rights regime and rights language as a result 

of this fluidity of power. His detractors, who claim that his work denies the possibility of 

emancipatory potential in rights language, are flawed in their interpretation. Rather, seeks to 

identify a ‘praxis of rights’ operating as a critical and subversive mechanism, capable of being 

deployed for a variety of uses and along numerous vectors of contradictory platforms.54 This 

‘praxis’ helps to identify a new conceptualisation of rights – using the human rights language 

– wherein contestation for rights-claiming becomes a political strategy,55 rather than an 

established procedural activity, overseen by juridical institutions, actors, and doctrine. This 

conceptualisation attempts to sever the connections between the rights regime and its normative 

consequences, with the central guiding force being western liberal democracy.56  

 

 
53 Ranciere, ‘Jacques Rancière Who Is the Subject of the Rights of Man ?’ (n 289) 309. 
54 Golder, Foucault and the Politics of Rights (n 114) 159. 
55 Put some GT in the footnote, too 
56 Mutua (n 57).in which Mutua argues that ‘the human rights corpus, taken as a whole, as a document of ideals 
and values, particularly the positive law of human rights, requires the reconstruction of states to reflect the 
structures and values of governance that derive from Western liberalism …’ 
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With the central force of western liberal democracy comes the normatively muscular notion 

that rights, and rights-claiming, remove other categories of political contestation against State 

power and sovereignty.57 Traditional conceptions of the liberal rights discourse create bright 

lines between those claiming rights and the States granting such rights.58 Conflicts between 

these actors, in conventional liberal rights, are mediated, fought, and resolved juridically. 

Traditionally this happens in domestic courts where cases are brought against the state to 

contest its sovereignty, to force its adherence with constitutionally protected rights, or to more 

clearly elaborate lines of duty, obligation and right in the original doctrine. While rights 

contests overwhelmingly take place in the domestic space, there exists an interesting analysis 

from the international legal perspective.59 Despite the close relationship between democratic 

politics and human rights protections, public international law was careful to remain 

unconcerned with national constitutions.60 Further, western governments initially worked hard 

to delink human rights protections from democracy as they were worried about their co-

option.61 However it is possible to read Foucault as re-attaching and rearticulating these forms 

of struggle, particularly in the form of a critique of rights.62 Foucault’s later work with rights 

and the rights discourse could be understood as not a return to a liberal conceptions of rights, 

but rather as demonstrating a critical and intentional distance from liberalism, writ large.63 This 

distance could represent – and mark – a new positioning and a new conversation with and about 

 
57 Golder, Foucault and the Politics of Rights (n 114) 6. 
58 For a review of traditional rights-claiming in the context of first-order rights (rights of citizenship), see 
generally Daniele Archibugi and Ali Emre Benli, Claiming Citizenship Rights in Europe: Emerging Challenges 
and Political Agents (Routledge 2017). 
59 For a brief review of rights-claiming across transnational borders and the complexity involved in non-
domestic spaces, see generally Caroline Dommen, ‘Claiming Environmental Rights: Some Possibilities Offered 
by the United Nations’ Human Rights Mechanisms’ (1998) 11 Georgetown international environmental law 
review 1; SEYLA BENHABIB, ‘Claiming Rights across Borders: International Human Rights and Democratic 
Sovereignty’ (2009) 103 The American political science review 691. 
60 Michael Kirby, ‘International Law - the Impact on National Constitutions’ (2006) 21 American University 
international law review 327. 
61 Marks, The Riddle of All Constitutions; International Law, Democracy, and the Critique of Ideology (n 19) 
31–32. 
62 Golder, Foucault and the Politics of Rights (n 114) 18. 
63 ibid 20. 
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rights discourse that does not dismiss it out of hand, nor fully embrace it and its normative 

influence.64 Perhaps one of the first steps, before radically embracing a ‘conscious practice of 

freedom,’ is to vividly understand and begin to deconstruct the rigid architecture of value 

currently ascribed to rights. There is a need to remain both close and keep distance to normative 

conceptions of rights in the evaluation of non-discrimination.65 The critical distance could be 

read as a destabilising protocol, designed to work both within rights discourse as well as against 

it, thereby opening it up for redesign and redeployment for certain categories of rights 

claimants.6667 

 

To occupy and inhabit this discourse to motivate reinterpretation, as Foucault is asking us to 

do, we must start by demystifying the rights regime. More importantly, we must also work 

fiercely against projects that seek to glorify and naturalise rights. To wit, the entire human 

rights regime is constituted as a type of political ideology, but also ‘the discourse’s major 

authors present it as non-ideological.’68 It is possible to critique these kinds of projects via 

genealogical investigation, which will expose the ‘actual historical conditions of democratic 

iteration’.69 This kind of critique also shows not only that human rights instruments and 

language are contingent, but also how they are contingently formed.70 For example, here it is 

possible to make use of what Foucault calls ‘counter-conducts:’71 ‘…the question of rights, 

 
64 ibid 13.  
65Marks, The Riddle of All Constitutions; International Law, Democracy, and the Critique of Ideology (n 19) 
115., in which she argues that ‘at least three understandings of this word [non-discrimination] compete for 
ascendancy.’ The three (completely equal treatment, active steps to redress inequalities, and structural changes 
to redress inequalities) form a hierarchy that, once laid out schematically, is easier to use as a tool when 
interfacing with decision-makers, influencers, and supervisory organs in human rights institutions and 
committees.  
66 Golder calls this a ‘counterinvestment.’ 
67 Golder, Foucault and the Politics of Rights (n 114) 21. 
68 Mutua (n 57) 592. 
69 Koopman (n 179) 239. 
70 ibid. 

71 Golder, Foucault and the Politics of Rights (n 114) 54. In which Golder argues that ‘follows therefore that we 
can begin to see how this shift toward conceptualizing the operation of power as the government of conduct 



 106 
 

specifically, this later notion of counter-conduct hence better captures the sense that rights are 

simultaneously forms of regulation and resistance.’72 Rather than engage in the discourse that 

legitimates ‘the very principle of sovereignty itself,’73 Foucault is asking us to ‘seize hold of 

rights discourse’ and use it instrumentally to ‘turn it against regimes of sovereignty in order to 

undo … claims to the universal.’74 One of the central problems with human rights discourse is 

that it serves both as a measure of individual and collective protection, but just as fiercely works 

to entrench concrete identities, thereby excluding flexibility in rights-claiming.75 Indeed, 

‘claims about social reality do more than simply grasp or perceive reality. They help to shape 

it.’76  

 

The critiques of the late Foucault argue that his last analytical work undermines the tonnage of 

his first efforts by clinging to liberalism as the way out of the mired abyss.77 But Foucault’s 

later work with rights and liberal discourse is still deployed with his classic genealogical rigor.78 

For him, ‘… critique consists in the work of historicising and rendering contingent the 

discourses and modes of being that have come to define our present (and our relations to the 

present).’79 The purpose of this kind of critique is not merely to identify and demonstrate the 

various historical processes and social techniques that come to characterise our contemporary 

 
permits Foucault to open up an analysis not simply of the operation of power over others in an objectifying 
register, but also of the operation of power over oneself, in a (self-)subjectifying register.’ 

 
72 ibid 51. 
73 ibid 93. 
74 Ibid 93,95.  
75 Zivi (n 60) 77. 
76 Marks, The Riddle of All Constitutions; International Law, Democracy, and the Critique of Ideology (n 19) 
136. 
77 For a couple of interrogations of Foucault and neoliberalism, see Damien Cahill and others, The SAGE 
Handbook of Neoliberalism (SAGE 2018) 40; Daniel Zamora and Michael C Behrent, Foucault and 
Neoliberalism (Polity Press 2016). 
78 Golder, Foucault and the Politics of Rights (n 114) 44. 
79 ibid 35.  
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present.80 Instead, this process is about explaining how such processes and conditions emerged 

into the present, which not only confirms their contingency and instability, but also opens a 

space to reimagine (and, hopefully, act on) it all being otherwise. The contingencies of the 

present, the influence of discarded histories, and the non-eternal nature of social and political 

conditions,81 for Foucault, once clearly articulated, become the spaces for contestation, political 

resistance, and radical reimagining. Thus, rather than the lackey of the hegemonic liberal order, 

Foucault is in fact its greatest threat. And the tools that this threatening method of analysis 

wields are critical counter-conducts.82 If the rights that constitute the conditions of various 

communities – particularly marginalised ones – do not currently substantively serve such 

communities, then the liberal, democratic order that creates and sustains such rights must 

become object of disruption. And by creatively deploying the very rights, the critical counter-

conducts, that create conditions of injustice, rights-claimants can begin cleaving open spaces. 

What Foucault continually identifies are these spaces – and these subjects – who have this 

capacity to consciously practice their freedom. And my project seeks to bring more visibility 

to the approach he outlines as a path toward this practice. 

 

Foucault’s critics also claim that his later work with rights is an attempt to formalise his theory 

of power into a metaphysics or an ontology.83 However, we could instead think of Foucault as 

‘… committed to reframing the analysis of power by looking at it in a new and different way 

– that is, as he puts it, penser autrement about the question of power, to try to think power 

differently by displacing the frames by and through which it is customarily thought.’84 By 

 
80 Not surprisingly, this was the initial work of Foucault, commonly understood as archaeology, and which was 
deployed systematically in works like Discipline and Punish, and Birth of the Clinic. 
81 Foucault, Society Must Be Defended (n 109) 56. 
82 For a full articulation of Golder’s ‘critical counter-conducts.’ See Golder, Foucault and the Politics of Rights 
(n 114) 31–61. 
83 For a few examples, see Ismael Al-Amoudi, ‘Redrawing Foucault’s Social Ontology’ (2007) 14 Organization 
(London, England) 543; Nick J Fox, ‘Foucault, Foucauldians and Sociology’ (1998) 49 The British Journal of 
Sociology 415; Sergei Prozorov, Foucault, Freedom and Sovereignty (Routledge 2016). 
84 Golder, Foucault and the Politics of Rights (n 114) 41. 
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deploying a power analysis that asks questions of how rather than of what, we can more 

successfully navigate inside his analysis and avoid the problems of metaphysics, namely the 

blind spots that necessarily accompany theories of totality.85 Ultimately, by avoiding the 

‘search for origin,’86 which complicates so many philosophical approaches, Foucauldian 

genealogy abandons the search for the historical validators justifying and celebrating present 

conditions. An indication of his normally elusive normative position emerges, too, when 

Foucault claims that the central role of theory ‘… has been to establish the legitimacy of 

power.’87 Theory, Foucault continues, downplays or conceals the horror and violence of 

sovereignty. But it also serves to undergird the legitimacy of sovereignty by demonstrating 

how power is articulated via ‘…the legitimate rights of the sovereign on the one hand, and the 

legal obligation to obey on the other.’88 Foucault is not asking us to celebrate rights or retreat 

into the former glory of the sovereign right, but rather is engaging in a critique that ‘… does 

not measure and thereby attempt to change existent arrangements by holding them up to 

universal normative standards that transcend them,’ but instead attempts to identify and 

‘…mobilise the particular possibilities for change and contestation within and by those 

practices themselves.’89 These practices are conducts, Foucault asserts. Governments govern 

by conducting. Conduct – over oneself, inside one’s community, inside a state arrangement – 

becomes the pivotal moment for Foucault’s transition from his analysis of power to his turn to 

rights.90 This project, inside the case studies, will follow a similar trajectory: power analysis 

then an exploration of rights in the context of such a power analysis. 

 

 
85 Foucault, Language, Counter-Memory, Practice (n 181) 140. 
86 For a thorough review of  the ‘search for origin’ metaphysicians, see Gerd Buchdahl, Metaphysics and the 
Philosophy of Science: The Classical Origins, Descartes to Kant (Blackwell’s Book Services 1969). 
87 Golder, Foucault and the Politics of Rights (n 114) 44. 
88 Foucault, Society Must Be Defended (n 109) 29. 
89 Golder, Foucault and the Politics of Rights (n 114) 51. 
90 And in some cases, ethics. For example, see Foucault, The History of Sexuality. Vol.3. The Care of the Self (n 
270) 85–86. 



 109 
 

Pastoral Power and Rights 

 

The tracing of the Foucault’s trajectory is necessary to understand his later work as the 

beginning of a political philosophy, and a call to arms.91 The deep dives into history that 

characterised his archaeological work in his early years92 conditioned the need to trace and 

follow the mediations between the various histories he excavated. But once he had excavated 

and radically altered the way we perceive present conditions (as both contingent and non-

essential), what is one to do with this? Enter Foucault the ethicist. But there are signs, even 

before the later volumes of The History of Sexuality, that demonstrate his attempts to sketch 

out an appropriate way to respond to the genealogies he carefully articulated.93 His work 

especially in the collection of lectures, colloquially titled Security, Territory, Population, in 

which he develops the formative idea of ‘governmentality,’94 demonstrates how one might 

begin to respond politically and ethically. This section will not be engaging heavily with his 

conceptual work with governmentality. However, in his description of the emergence of 

governmentality, we can find the role (and the destruction) of the self in the histories of power 

and administrative arrangements, which allow governmentality to assert control of the socio-

political body.95 This is crucial in any project that seeks to reinvigorate the self as an agent (of 

many) in radical transformation. The analysis laid out below will become significant in the 

case studies.96 Power arrangements inside the rights regime, currently, erode not just the ability 

of rights-claimants to successfully negotiate for adherence to rights such power arrangements 

 
91 In Focault’s ‘Care of the Self,’ he begins to outline the subject’s responsibility and the sovereignty over his 
own subjecthood. See ibid 85. 
92 Koopman (n 179) 24–58. 
93 Mark GE Kelly, Foucault and Politics: A Critical Introduction (Edinburgh University Press 2014) 161–162. 
94 Foucault, Security, Territory, Population (n 265) 145. 
95 ibid 235-236. 
96 For example, for the self to emancipate himself from the sprawling, adhesive world of criminal justice debt, 
he must first be able to articulate and acknowledge the networks of power (both municipal and discursive) that 
restrain his ability to define his subjecthood. 
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also insidiously deprive rights-claimants of agency, thus eroding away the self, too.97  

 

To understand the roots of how the self gradually came under threat, we must journey back to 

what Foucault deems ‘pastoral power.’98 The Security, Territory, and Population lectures 

embark on the voyage of sovereignty, as emergent from the power of the humble shepherd.99 

The shepherd is the original sovereign, guiding, caring for, and managing his flock to the best 

of his ability. The total control over governance lays the groundwork for a type of social power 

that is more pastoral in character. Pastoral power emerged specifically from Christianity.100 In 

the Hebraic tradition, the shepherd figure was sovereign, too – but this sovereign was God, 

purely, not an administrative sovereign wielding authority over group management and 

bureaucracy.101 This changed with the rise of Christianity. In the Greek and Hebrew traditions, 

there is a type of moral reciprocity that undergirds its authority. In other words, if the flock 

falls (city-state, social body, and so on), so does the shepherd (prince, king, magistrate, and so 

on). The relationship between the social body and the sovereign in the Christian tradition 

shifted and complicated this relationship. This developed into a multi-threaded network of 

power arrangements emanating from the original conception of salvation via the Christ figure 

(the shepherd) and the pastorate. This salvation was to be achieved through law and order – 

and through submission. Unlike the ancient Greeks and Hebrews102, this submission was not to 

law and order proper, but rather submission to a particular someone, a representative of the 

pastorate imbued with the power to control individual members of the flock.103 Therefore, a 

central division between the power arrangements of the ancient Greeks and Hebrews, and the 

 
97 Zivi (n 60) 3–24. 
98 Foucault, Security, Territory, Population (n 265) 169–172. 
99 ibid. 
100 ibid 198. 
101 ibid 147-150. 
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Christian pastorate, was the idea of obedience.104 For the former, obedience was a means to an 

end (salvation, becoming holy).105 For the latter, obedience was a means in and of itself.106 In 

the Christian tradition, submission to eternal servitude was required. This, for Foucault, 

demonstrates the relinquishment of one’s will as well as the commencement of the destruction 

of the self. The self, in the Christian pastorate, was not a subject – he was only subject to. He 

argues that ‘… the Christian pastorate is not fundamentally or essentially characterised by the 

relationship to salvation, to the law, and to the truth.’ Instead, the pastorate is ‘… a form of 

power that, taking the problem of salvation in its general set of themes, inserts into this global, 

general relationship an entire economy and technique of the circulation, transfer, and reversal 

of merits…’107 This complex matrix of duties, punishments, and merits – as determined through 

each flock member’s servitude – represents a new form of power that moves away from the 

Christian model. Rather than serving in the attempt for mastery (as in the Hebraic and Greek 

traditions), the mastery in pastoral power was the servitude itself. The subject emerges, as we 

move into governmentality, as a self committed to and defined by his own obedience. For this 

thesis, particularly in the next chapter on criminal justice debt, this analysis of servitude will 

figure prominently. Before seeking a critical deployment of rights, it’s important to first 

determine to whom and to what one is obedient and why, and second, reveal how the seeming 

capacity to ‘consciously practice freedom’ within the transition from the pastorate to 

governmentality instead was merely another re-inscription of controlled, normative behaviour.  

 

From the 18th century on, the pastorate and its power networks solidified in the bureaucracy of 

statist mechanisms, techniques, and systems of control and surveillance.108 This is 
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governmentality, Foucault claims.109 He uses the role of a soldier to demonstrate how individual 

resistances – found previously in pastoral power – are radically constrained in the operation of 

governmentality.110 The job of a solider formerly was merely a profession – desertion was 

common, and abandonment of one’s post was not considered treasonous or amoral. With the 

emergence of governmentality however, the solider suddenly had gravitas. He was not only a 

representative of the state, or an arm of its power, but now bound up more with the identity of 

the nation. The ethics of the soldier are honor and duty.111 But with governmentality, these 

ethics are not merely there to robustly defend the state. Instead, the soldier is the state. 

Desertions were punished heavily, but the act of adhering identity to nation and constructing 

identity-as-nation was far more powerful than any threat of individual punishment.112 Foucault, 

in his discussion of governmentality, seeks a way the self can be emancipated from the 

strictures of servitude (historically constructed in pastoral power, and concretised in the 

administrative distribution of power in governmentality) and instead become a master. The 

removal of the historic condition of fear, forged in pastoral power, is crucial in this move, 

Foucault claims.113 This de-tethering and emancipating from adherence to the administrative 

servitude is the practice of self-care and marks the beginning of Foucault’s interest in ethics. 

This is crucial for this project on rights-claiming. When seeking emancipation from servitude 

to obedience, from having one’s identity tied up with soul of the nation, we are engaging in 

‘critical conducts.’114 Rights, for too long, have tied claimants too narrowly to the state. And 

by revealing the arrangements of servitude and the triumphalist subjectivities that are 

encouraged in traditional rights-claiming, we can begin to imagine new arrangements and new 
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subjectivities. We can begin to imagine how we might consciously practice our freedom. This 

process of revelation, while political, is also the beginning of a painful process of self-care.115 

 

Foucault undertakes an analysis of self-care by exploring the practice of parrhesia, or radical 

truth-telling.116 He enters the discussion of self-care from a strange orientation: that of 

entrepreneurial power. In ‘…neo-liberalism… there is also a theory of homo-economicus, but 

he is not at all a partner of exchange. Homo-economicus is an entrepreneur, an entrepreneur of 

himself.’117 The terminology is crucial here. The subject to which he refers is not a capitalist, 

or neoliberalist, or liberal. Rather, subjects caught up in this power are ‘entrepreneurs’ for a 

particular reason. Unlike capitalists – who seek pure gain and growth – the entrepreneur is 

deeply concerned with the fear of loss.118 The entrepreneur experiences loss more acutely than 

a capitalist and is therefore motivated to interface with the networks and markets around him. 

This also encourages him to transform wants into needs, a critical conceptual move in a radical 

capitalist marketplace. In the next chapter, the first case study, this transformation is 

significant. Those caught in the cycle of criminal justice debt find themselves excluded from 

this power arrangement. Instead, these people are carefully managed as a different class from 

the so-called Foucauldian ‘entrepreneurs.’  It is this motivation which also more insidiously 

informs the way the entrepreneur relates to his own self.119 To avert disaster, to minimise loss, 

the entrepreneur must have a fascism over his own self – the self must be gripped with perpetual 

force.120 This notion of a grip over the self is a common theme in Foucault’s analyses. 

Previously, subjects were gripped by the eternal might of the sovereign, by the power of the 

 
115 Foucault, The History of Sexuality. Vol.3. The Care of the Self (n 270) 184–185. 
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pastorate, by biopower, and so on.121 However, here the entrepreneur is taking control over – 

nearly taking as property – his own self, in a tyrannical fashion. This grip122 over the self 

demonstrates, perhaps, that the recognition of being gripped (by an apparatus, or a biopolitical 

structure, for example) is the first movement toward transforming that control. The self may 

be a kind of plaything, a toy, that is now – for the first time – up for new interpretation, if the 

subject takes the risk. This again opens possibilities for rights-claimants. Now imbued with 

‘entrepreneurial’ agency, it’s possible to redirect this power away from the orientations that 

governmentality encourages, and instead self-determine anew.  

 

The Ethical Subject and His Rights 

 

This type of turn in the analysis of Foucault provides a robust opening salvo into what critical 

rights praxis might look like. It’s possible now, using Foucault’s analyses, to develop a 

framework for using rights and rights discourse. In doing so, we must first distinguish between 

tactics and strategies123124 to construct a deployment of rights that is not bound by the juridical 

model, and not entirely overseen and legitimated by state sovereignty. To begin, we must use 

the biopolitical analysis of the right to die and the right of the state to kill. By tacitly agreeing 

to biopolitical forms of control under sovereignty, we are opened to a series of disciplinary 

measures on our individual bodies (work schedules, labour practices, education measures) as 

well as broader, more population-oriented techniques that serve as measures of statistical 

control.125 Many of these techniques deal with the control over, articulations about and the 

manner in which people and communities of people can lead healthier lives, or, conversely, 

 
121 Foucault, Security, Territory, Population (n 265) 198. 
122 Foucault, The Birth of Biopolitics (n 389) 226. 
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which of these people or communities may be allowed to die.126 Achille Mbembe’s work on 

necropolitics gives a startling, and macabre, entrance here.127 Thinking about death, engaging 

with its possibility, a kind of ‘being-toward-death’ serves as a bold entrance into a new 

deployment of rights discourse.128 There isn’t a ‘… proper or authentic way of being-toward-

death, of comporting oneself in the face of death.’ Instead, we must use ‘meditative exercises 

where thought collapses the distinction between life and death,’ which can ‘promise the 

opportunity to begin to rethink our lives in the face of death and to displace ourselves in the 

process.’129 It’s possible to imagine a darker approach, in which subjects who seek to extricate 

themselves from biopolitical control are not simply confronted with techniques designed, 

broadly, to enrich or sustain a population.130 Rather, these subjects must contend with a 

necropolitical system that attempts to inscribe bodies ‘ … within the order of the maximal 

economy now represented by the “massacre.”’131 And yet, what can ‘being-toward-death’ teach 

us about emancipatory rights claiming? Rights-claiming can be a new way of imagining the 

process or the act of death that paradoxically asks new questions about the value of life before 

death, or the value of life in the lead-up to death. This is contemplation, which is a process 

‘whose patient and relentless preparation will enlighten … life’ and encourage new ways of 

envisioning life.132 This conception of ‘being-toward-death’ argues that ‘one is free to live one’s 

own life only because one is free to die one’s own death’.133 This type of specific entrance 

(which re-imagines death as a way to, paradoxically, lead a fuller life) will be more fully 

examined in the chapter on the right to die. Rights can be more than critical and tactical – they 

can also be discursive tools. In fact, rights must be ‘… part of a broader strategic struggle’ if 
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129 Golder, Foucault and the Politics of Rights (n 114) 135–136. 
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we are to understand Foucault’s mission with the language of rights. He is a strategic, political 

thinker who did not merely excavate histories and speak of emergent practices. Further, 

Foucault, ‘the strategist, like the genealogist, thus speaks out of and to the present.’134 By 

speaking ‘out of and to the present’ critical projects on rights reference the history from which 

rights, with their norms and practices, emerge. More importantly, they reference the imagined 

future in which such practices and norms may in fact operate differently and lead to different 

conclusions for different groups of rights-claimants.  

 

Finding the right method of analysis is important to investigate rights discourse, if one hopes 

to operationalise such counter-conducts135 and provide a practical, actionable method for 

‘consciously’ one’s freedom. This begins with a genealogy, but not one rooted in traditional 

ordering, nor one that ‘return[s] to a form of science that is more attentive and more accurate.’ 

Instead, this is a descent into the ‘antisciences.’136 These antisciences are insurrections of 

knowledge, which are not simply designed to destroy archetypes, but also celebrate the local 

knowledges that have for years been masked, obscured, pushed to the margins, and suffer and 

die in obscurity. This helps Foucault arrive at a central point – that is, the idea that the juridical 

(and all its discrete parts) is not the operation or the conclusion of a great struggle to limit 

power and delimit responsibility; but rather a process of institutionalising dominating power, 

within which the system of right and rights is bound up.137 Foucault continues this line of 

analysis by arguing that ‘while it can be said that the disciplinisation introduced in the 

eighteenth century was broadly effective and successful in the realm of technology…’ 

However, he continues, ‘where historical knowledge is concerned, disciplinisation did occur, 

but it not only failed to block the non-Statist history, the de-centred history of subjects in the 
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struggle, but actually made it stronger thanks to a whole set of struggles, confiscations, and 

mutual challenges.’138 Ultimately, this leaves a kind of historical consciousness that is different 

from the disciplination of knowledge – a consciousness that is ‘polymorphous, divided, and 

combative.’139 The complex rights discourse – both a disciplined normative order and a non-

disciplined consciousness –  must be ever at the surface in this analysis if one is to discover a 

strategy for intervention and instrumentalisation.  

 

Imagining Radical Rights-Claiming 

 

Traditional rights claiming is adversarial and often zero-sum. As a result, is rights-claiming a 

valuable democratic practice? Winning a right has ‘never guaranteed its protection nor its 

exercise’140 and it is not clear if it brings forward the promises of democratic freedom. But the 

project of rights-claiming and democracy should not be abandoned. Rather, it needs to be 

further interrogated and understood anew. When consciously practicing freedom, subjects seek 

new pathways to both identify and claim rights, other than the traditional, juridical, winner-

takes-all approach. Understanding rights-claiming as a performative practice both conforms to 

a rule-bound structure and acts as a rule-breaking process that opens up new possibilities. This 

project will not rely on any scholarly deployment of performance and performativity,141 but it 

is important to consider the different angles from which rights language and rights discourse 

can be pursued to meet a similar end. If we begin with the assumption that the ‘rights-as-

trumps’ model142 is far more pervasive than thought, and that this paradigm is both valuable 

and problematic, it then reveals our ‘understanding and expectations of linguistic acts engaged 
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in democratic politics.’143 In many cases, to the extent that rights are trumps, they are quite 

ineffective, ‘rarely functioning to bring political debate to clear ends or reign in the power 

of democratic majorities.’144 Traditionalist rights scholars145 are interested in constraining 

government power and action – they are interested in the trumping capacity of rights. The 

problem with rights as trumps is that it is perceived as an activity that should bring about 

absolute winners. Instead, we must change the dynamic to try to shape the discourse.146 Indeed, 

we must use rights and rights language as an activity of persuasion, but not necessarily for 

convincing.147 

 

But it may not be possible to be persuasive without persuading, since ‘a perlocutionary 

utterance involves the speaker’s sharing his or her perspective on the world, imagining the 

perspectives of others, and recognising that one’s utterance may or may not have the desired 

effect on others’ behavior.’148 This is generally at ‘odds with the dominant western 

understanding of politics.’ We must embrace this new politics of uncertainty when it comes to 

rights, that our engagement with rights leads to uncertain ends, decisions, and consequences.  

The ‘certainty’ of law within rights makes a subject feel secure. But the discomfort felt in a 

‘conscious practice’ leads to new possibilities and potential greater rewards. A rights claim, ‘… 

is an activity which we try to capture and express our reason and our feelings, our 

understanding of the rules that determine injury or violation, as well as our desire for retaliation 

and revenge.’149 This is also an activity that all citizens need to strive for and have the space to 

pursue, to have a vibrant democracy. In other words, ‘rights themselves … are not discovered 

 
143 ibid 29. 
144 ibid. 
145 See, for example Ignatieff (n 5). Also, see Kohen (n 120). 
146 For example, we could call a relationship between people thus far excluded from the practice of marriage, a 
marriage, to force new discursive engagement with it. 
147 Zivi (n 60). 
148 ibid 45. 
149 ibid. 
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philosophically nor given by human nature but are, instead, created through the process of civic 

engagement, debate, and deliberation.’ This discomfort is crucial to pushing beyond the bounds 

of traditional rights claiming. 

 

The gay marriage debate in California150 helps to illustrate the process of exercising rights in a 

way that does not conform to traditional routes of rights-claiming. First, advocates brought 

forward a confrontation with the idea that stable, heterosexual marriage is needed for a stable, 

growing nation. This tradition argument is strong in the post-war moment.151 Rights claimants 

arguing for same-sex marriage often fall victim to this nuclear family paradigm, essentially 

arguing for their own normalcy, rather than attempting to re-engage the way we imagine gay 

people as citizens, full citizens. This rights-claiming also helps to concretize identities, and 

potentially victimhood: ‘rights claiming, in other words, reinforces our investment in our own 

status as victims as well as marks our participation in the creation and perpetuation of norms 

of victimisation that become extraordinarily difficult to challenge.’152 By eschewing traditional 

rights-claiming, is it possible to take the power away from the state in protecting the rights of 

individuals? This kind of practice helps us to imagine a new future and opens spaces for us to 

become something other than we are. We can ‘acknowledge injury and identity without being 

bound by them.’153 A conscious practice of freedom does not merely rely on the definition of a 

right nor the jurisprudential characteristics that help to write such definitions. Rather, a 

subject’s or community’s unique harms and/or grievances must play a central role in each 

 
150 For a brief review of this debate, particularly in the context of the ‘Proposition 8’ ban, see Natalya C Maisel 
and Adam W Fingerhut, ‘California’s Ban on Same-Sex Marriage: The Campaign and Its Effects on Gay, 
Lesbian, and Bisexual Individuals’ (2011) 67 Journal of social issues 242; Marion C Willetts, ‘Registered 
Domestic Partnerships, Same-Sex Marriage, and the Pursuit of Equality in California’ (2011) 60 Family 
relations 135; Adam W Fingerhut, Ellen DB Riggle and Sharon Scales Rostosky, ‘Same-Sex Marriage: The 
Social and Psychological Implications of Policy and Debates’ (2011) 67 Journal of social issues 225. 
151 Zivi (n 60) 71. 
152 ibid 76.  
153 ibid 86. 
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attempt to claim a right and not be guided solely by the black letter of the law nor the historical 

conversations adjacent to such harms and grievances. 

 

Similarly, as an example, rights-claiming in the AIDS community demonstrates an opportunity 

for the ‘creation of new forms of political subjectivity.’154 Two particular case studies illustrate 

an alternative form of rights-claiming. The first is the Baby AIDS Bill in the United States, 

wherein mothers were framed as irresponsible, and in need to state intervention in the form of 

mandatory AIDS testing.155 The second takes place in South Africa, where still-

dominant patriarchal norms control access to health services and operate as 

concrete narratives.156 In the Baby AIDS Bill, women in America responded by reframing the 

issue as the need to protect women’s rights (right to privacy and informed consent, rather than 

mandatory state testing) as the most effective response and prevention of MTCT (mother-to-

child-transmission).157 Further, advocates laid the blame on a health system that had already 

failed poor mothers (particularly those of color158) — a state failure.159 In other words, 

‘opponents thus engaged in many of the strategies of resistance that feminists have suggested 

are necessary to “break mothering free of ideological encapsulation.”’ The Treatment Action 

Campaign in South Africa, rather, working under the pressure of stronger patriarchal norms, 

had to engage in ‘strategies of accommodation and resistance.’160 In doing so, they were 

challenging the dominant discourse of motherhood in some cases and using it strategically in 

others. Similarly, advocates laid blame for transmission and poor health consequences of AIDS 

 
154 ibid 110-11. 
155 Zivi (n 60) 96. See also Aaron Badida, ‘POSITIVE RIGHTS: THE NEW YORK “BABY AIDS BILL” AS 
STATE-CREATED DANGER’ (2019) 71 Florida law review 569. 
156 Zivi (n 60) 93–97. 
157 ibid. 
158 ibid. See also, KAREN M BOOTH, ‘“Just Testing”: Race, Sex, and the Media in New York’s “Baby AIDS” 
Debate’ (2000) 14 Gender & society 644. 
159 Zivi (n 60) 90–113. 
160 ibid 106. 
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at the doorstep of the government and its state healthcare policy. Indeed, ‘in the process of the 

staging of what Ranciere calls a politics of dissensus, new forms of political subjectivity 

become possible.’161  

 

By making rights claims, subjects develop their key characteristics. Much like how a teacher 

truly begins to understand a discipline or subject when she teaches it, rights-claimants develop 

their own subjectivity through practice and when confronted by the state-created limits. We are 

not prefigured subjects nor are we only bound by our structural position – rather, we are 

contingent and therefore must practice our own subjectivity in order to know it and to defend 

it. Ultimately, we must ask the pertinent question: ‘should individuals and groups committed 

to democratic practices and values make rights claims to advance their goals?’ This project 

argues in the affirmative. After all, ‘…one comes to be a subject, in part, through the making 

of such claims.’ Rights claiming is not— or not just — what one is, but rather ‘a demand 

for acknowledgment of who one is, and more important, of who one might become.’162 

 

However, he fiercely disputes the notion that discursive language, particularly language found 

inside the scientific and social scientific disciplines, is anything other than contingent and 

deeply subjective, having marinated in and developed from the very discourse it now precisely 

articulates. For this project, this notion is important. The language of rights is perceived as 

natural, eternal. And yet, the contest over the emergence of that language demonstrates its 

profound contingency and thus, its ability to continue to emerge. Therefore, he condemns the 

practice – and celebration – of the method by which discourse can be critiqued effectively and 

accurately using the very language of which it is constitutive. This would be to fall into the 

 
161 ibid 112. 
162 ibid 119. 
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trap of transcendence and metaphysics;163 it would presume the discursive language and its 

origin as normal and eternal. This project, though, then seeks to understand this point: how a 

disruption informs the social order, and how it might help transform it. In short, Foucault was 

already deeply concerned with the ways in which these excavated ideas, concepts, and 

particularly knowledges interacted with one another and the institutions of society to constitute 

what he articulates, only later, as the profoundly contingent (not natural) present. His move to 

genealogy, however ‘… is one that both politicised his philosophical practice of history and 

philosophically strengthened his political histories.’164 Foucault owes a great deal to 

Nietzsche165 for his genealogical method. His critical genealogy attempts to interrogate the 

deep, complex conditions ‘that make possible the various surface practices’ we see in the 

contingent present.166 The crucial turn in this type of inquiry is its departure from Kantian 

critique,167 which is commonly understood as transcendental investigation. Instead of the search 

for origins and eternal narratives that will support (or validate) our social customs and 

practices, Nietzschean and Foucauldian critique focused on inquiries into the ‘… immanent, 

not transcendental, conditions of possibility.’168 Foucault added a distinct element to this 

method of inquiry. Like Nietzsche,169 he understood that the present conditions – once 

destabilised by the confrontation with disqualified discourses and knowledge – would have the 

potential to transform, disfigure, and evolve. This is, once again, where the history and re-

imagining of rights language finds purchase. Disrupting the concrete notions of ‘rights’ ‘the 

human’ and ‘citizen’ offer opportunities for disfiguring – and de-concretising – these notions. 

Both Nietzsche and Foucault understood the need to engage with these transformative 

 
163 For a review on the search for the eternal and for the origins of things, see: Cholbi (n 117). 
164 Koopman (n 179) 31. 
165 See, for example, Michael Mahon, Foucault’s Nietzschean Genealogy: Truth, Power, and the Subject (State 
University New York Press 1992). 
166 Koopman (n 179) 33. 
167 See again Buchdahl (n 356). 
168 Koopman (n 179) 34. 
169 For a review of how Nietzschean genealogy impacts and informs pedagogy, see Joshua Billings, ‘Nietzsche’s 
Philology of the Present’ (2020) 51 New literary history 549. 
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capacities. The task of the genealogist is to ‘…invent concepts to make visible what is 

emerging.’170 Genealogy is about emergence.  

 

Foucault’s later work, however, proved to be the most controversial. His efforts toward the end 

of his career show an increasing interest in the ethics of the self and the subject. Some mistake 

this later work as an embrace of classic liberalism, a la Locke, Habermas, and, more recently, 

John Rawls.171 Foucault was always problematising and probing in his early- and mid-career 

work. It seems that his intention was to motivate and encourage transformative projects that 

would respond to his problematisations.172 His later work, I argue, is an attempt at a self-

transformation in the realm of self-care and ethics. In other words, the ‘[t]he so-called “late 

work” is actually a direct response to the problems elaborated by the so-called “middle work” 

such that the ethical writings never abandon, not even for a moment, the terms of the problems 

to which they are offered as a response.’173 This later self-care work is not a diversion or an 

abandonment of earlier formulations on power, discourse, and knowledge. It could be, instead, 

received as ‘…charting an overall trajectory of problematisations of the modern subject leading 

to responsive efforts to form ourselves otherwise.’174 This pursuit ultimately arrives at the 

crucial behaviour of subjectivity – that is, a ‘conscious practice of freedom.’ 

 

 

 

 

 
170 Paul Rabinow and others, Designs for an Anthropology of the Contemporary (Duke University Press 2008) 
64. 
171 For an attempt to delink Foucault from such liberal and neoliberal thinkers and methods, see Suvi Alt, ‘The 
Government of Life: Foucault, Biopolitics, and Neoliberalism’ (2016) 15 Contemporary political theory e56. 
172 Kelly (n 363) 72–73. In which Kelly describes Foucault’s active involvement with French prisoners and their 
fight for more humane conditions and treatment. 
173 Koopman (n 179) 55. 
174 Koopman (n 179) 56. 
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This Project and the Foucauldian Method  

 

Foucault’s work with the GIP illustrated his burgeoning political work. Yet this time, he 

solidified his political role as an intellectual: in pursuit of mapping a history of the present and 

the role of the subject to respond to it, the role of the academic is not to agitate, nor to organise, 

nor to advocate a particular policy proposal; rather, his role is to support the efforts of those 

organising a political will. In other words, the academic might not promote a right or group of 

rights, but instead lay bare the truth that all can take up the authority to speak against power. 

This celebration of mere political galvanisation – not policy proposals nor ideological 

constructions nor highly refined leftist organisational efforts175 – was again reiterated in his 

grappling with ethics, the last serious work Foucault would undertake. Evidence of his 

ruminations on the development of subjectivity and a subject’s responsibility can be found 

much earlier in Foucault’s work.176 And it is this subjectivity, developed through the ‘self-

constitutive practices’177 and which has the capacity to lead to an ethics of self-mastery, 

Foucault claims, which can be profoundly important in resisting power. It is this ‘conscious 

practice of freedom’178 that matters most to Foucault’s (albeit limited) political praxis.  

 

My normative position is clear: rights have an emancipatory capacity. They are and can be an 

integral component of this ‘conscious practice of freedom.’ In other words, my thesis seeks to 

both reveal the opportunities and propose the structure within which ‘emancipatory rights-

claiming’ as a ‘conscious practice of freedom’ can take place. My own position, when taking 

up this method, relies on my orientation to the long tradition in the critical legal world. My 

understanding of the critique of rights and rights and sovereignty and what that can offer a 

 
175 Kelly (n 363) 71. 
176 ibid 174. In which the ‘enunciating subject’ appears in the Archaeology of Knowledge. 
177 Foucault, The History of Sexuality. Vol.3. The Care of the Self (n 270) 37–69. 
178 Kelly (n 363) 179. 
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critical scholar comes from David Kennedy and Martti Koskenniemi. My understanding of one 

of the origins of contemporary international human rights emerges from Antony Anghie’s work 

on the development of international law and imperialism. The wide and deep traditions in both 

critical legal studies and New Approaches to International Law inform and inspire this work 

and help to motivate this genealogical method. Understanding this orientation, a reimagining 

of rights relies on a new interpretation of the legal texts enshrining such rights. In other words, 

‘the emancipatory potential of a broad interpretation of international law relies precisely on an 

insistence that international legal scholarship is itself a practice of interpretation.’179 

 

Conclusion 

 

The function of power in the rights corpus is complex, contingent, and deeply implicated in all 

procedures, institutions, people, and states. As suggested in this project’s introduction, the 

limits of rights are not visible nor doctrinally established. Rather they are contingently formed 

through usage and practice. As a result, if rights are truly to be instrumentalised for 

emancipatory purposes, the role they play in instituting, confronting, and destabilising these 

powers needs to be clearly elaborated. In the cases studies that follow these theoretical chapters, 

this project plans to articulate a few of the ways in which rights can be harnessed properly, and 

bring both spaces for contestation, as well as actual emancipatory gains in political and legal 

struggles.  

 
179 Luis Eslava and Sundhya Pahuja, ‘Beyond the (Post)Colonial: TWAIL and the Everyday Life of 
International Law’ (2012) 45 Journal of Law and Politics in Africa, Asia and Latin America - Verfassung und 
Recht in {Ü}bersee (VR{Ü}) 195, 31. 
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CHAPTER 4: EXPLORING SUBJECTIVITY AND EMANCIPATORY RIGHTS 

CLAIMING IN AMERICAN CRIMINAL JUSTICE 

 

Introduction 

 

Mass incarceration in the United States is a major human rights issue, not merely a civil rights 

problem. It is a human rights problem not only because the United States has the highest rate 

of incarceration in the world (out of 100,000, 698 jailed1), but more importantly because of 

who is jailed, for what purpose they are jailed and, ultimately, the manner in which they are 

jailed. While mass incarceration is an urgent challenge, a more insidious problem is the way in 

which criminal justice functions economically. In a report by the American Civil Liberties 

Union (ACLU)2, the authors argue that ‘[w]ith little government oversight, debt collectors, 

backed by arrest warrants, and wielding bounced check demand letters, can frighten people 

into paying money that they may not even owed.’ The report quotes one Texas attorney, 

responsible for collecting student loan debts in arrears: ‘“It’s easier to settle when the debtor is 

under arrest.”’3 Ultimately, ‘these abusive practices raise grave due process, equal protection 

and human rights concerns, yet they remain largely unchecked because there is minimal 

government oversight and scant protection for debtors under federal and state laws.’4 This 

report details just some of the myriad stories of Americans caught in a vicious criminal justice 

debt cycle, many of whom are incapable of financially recovering primarily due to indigence 

from the beginning. No system of right or morality can effectively govern if there is not also 

some accepted realm of truthfulness or discourse of truth supporting and providing 

 
1 Prison Policy Initiative and Wendy Sawyer and Peter Wagner, ‘Mass Incarceration: The Whole Pie 2020’ 
<https://www.prisonpolicy.org/reports/pie2020.html> accessed 20 July 2021. 
2 ‘A Pound of Flesh: The Criminalization of Private Debt’ (American Civil Liberties Union 2018). 
3 ibid at 7. 
4 ibid.  



 127 
 

infrastructure to that system. The same is true in the history and emergence of criminal justice 

debt in the United States justice system. And with all systems of right and morality, the 

networks of power reconfigure to support the system. This chapter seeks to explore the role of 

‘self-constitutive practices’ and, particularly, the role of ‘counter-conducts’ when reviewing 

the thorny issue of criminal justice debt. This chapter will genealogically inquire into how 

rights are invisibilised and manipulated for poor subjects both by a carceral state and by an 

incremental advance of the private sector into criminal justice.  I argue that a two-pronged 

cause-lawyering strategy must be adopted. The first method is focused on strategic, 

constitutional litigation. The second is rooted in grassroots campaigns and advocacy, designed 

to shift the normative understanding of the rights of marginalised offenders. This two-barrelled 

approach is required to combat the (often highly privatised) criminal justice debt system, and 

bring the roles of ‘incapacitation, rehabilitation, deterrence, and retribution’ back into the 

criminal justice legal conversation. The first section contextualises and historicises the role of 

fees, penalties, and fines in American criminal justice. The second section examines the 

emergence of private industry in the criminal justice system and its role in the acceleration of 

profit-driven criminal justice debt collection and incarceration. It will also address the failures 

of the federal and state legislation in combatting predatory incarceration and debt collection in 

the criminal justice system, particularly as waged against the indigent or otherwise 

marginalised. Finally, the third section will examine the potential for traditional cause-

lawyering litigation along constitutional grounds and will review the radical cause-lawyer’s 

role in the normative struggle in redefining prisoners’ rights and the rights of the marginalised 

as they intersect at the crossroads of criminal justice debt. It is my argument that this two-

pronged approach most closely aligns with the Foucaldian concept of engaging in a ‘conscious 

practice of freedom.’ However, the genealogical method helps to reframe those of those 

captured in the criminal justice debt web. By understanding the emergence of the privatised 
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carceral state and by deploying a form of rights-claiming, it is possible to begin disrupting the 

discursive perception of the subjects confined within the abusive practice of criminal justice 

debt. 

 

PART I: Criminal Justice Debt and Privatisation  

 

Criminal Justice Debt: The Return of Debtors’ Prisons 

 

The United States not only has the highest incarceration rate in the world, but it also has the 

most prisoners than any other country in the world.5 Having a prison population of roughly 2.3 

million (in federal, state, and local institutions)6 the state stands to both gain and lose an 

enormous amount from the regulation, supervision, and maintenance of such a massive 

population of inmates. To sustain the scale of the criminal justice system, one of the darker 

policies deployed involves a multi-tiered strategy of fee- and fine-collection, targeting, usually, 

the most vulnerable and poor, many of whom run into the law via small offenses that do not 

rise to the level of felonies.7 I argue that this debt collection to incarceration scheme rises to 

the level of a modern-day debtors’ prison. This will be explored in detail in the second section. 

But before that, it is important to understand the emergence of this complex mix of legislation, 

judicial reasoning, and accelerating rate of incarceration that brings debtors’ prisons back from 

the 18th Century. This contextualisation is important as is illustrates the degree to which the 

disciplining of the modern penal subject is stripped of his capacity to not only contest the state, 

but also limited from defining his role in the larger articulation of criminal justice.  

 

 
5 Initiative and Wagner (n 532). 
6 ibid. 
7 Neil L Sobol, ‘Charging the Poor: Criminal Justice Debt & Modern-Day Debtors’ Prisons’ (2016) 75 
Maryland law review (1936) 486, 512. 
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Law and Order Agenda  

 

When assessing the role of law and order in the system of criminal justice debt, what is needed 

is a reminder that the subject’s ability to self-determine himself is severely limited in our 

Foucauldian construction. However, before delving into the subjecthood inside criminal justice 

debt, it would help to look at the emergence of this practice. In an historical review of modern 

debtors’ prisoners, Neil Sobol argues that ‘the call to end debtors’ prisons began centuries ago, 

and while laws have been passed to eliminate them, in practice, debtors’ prisons are now 

flourishing.’8 In colonial America, as in England, debtors’ prisons incarcerated both the 

indigent as well as the wealthy, including ‘“Robert Morris, who helped finance the American 

Revolution and ran the Treasury under the Articles of Confederation.”’9 Throughout the 

twentieth century, however, policymakers – motivated by realities of class segregation, 

mistreatment of prisoners, and hierarchised incarceration methods fueled by profiteering – 

strengthened the force of reform and birthed the debt prison abolition movement. By 1933, 

federal law had restricted incarceration for failure to pay debts.10 As of today, each American 

state has ‘statutory or constitutional provisions prohibiting imprisonment for debt … 

additionally, federal imprisonment for debt is not permitted in states that prohibit incarceration 

for debt.’11 

 

Despite these prohibitions, lawmakers and local municipalities have found avenues for 

incarceration based on failure to pay debts.12 In part, these arrests and imprisonments are fueled 

 
8 ibid 494. 
9 Steve Fraser, ‘The Politics of Debt in America’ (TomDispatch.com, 29 January 2013) 
<https://tomdispatch.com/steve-fraser-another-day-older-and-deeper-in-debt/> accessed 20 July 2021. 
10 Criminal Justice Debt: A Barrier to Reentry (New York: Brennan Center for Justice 2010). 
11 Sobol (n 538) 498. 
12 Alexandra Shookhoff, Robert Constantino and Evan Elkin, ‘The Unintended Sentence of Criminal Justice 
Debt’ (2011) 24 Federal sentencing reporter 62.  
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by a muscularly normative agenda of law and order, which began in earnest under the Richard 

Nixon administration. This agenda peaked with the so-called ‘War on Drugs’ which, among 

other policies, concretised in mandatory minimum sentencing for some drug offenses.13 This 

eliminated judicial discretion in some drug sentencing, and massively scaled up the rate of 

incarceration.14 The disproportionate rate of arrest and conviction under these public policies 

in communities of color has been well-documented,15 but the effect on local municipalities is 

also severe. Rising costs, prison shortages, prison overcrowding, and restrictive probation and 

parole conditions leave many local and state budgets overburdened by the cost of criminal 

justice, prosecutions, and particularly, incarceration. It is clear that the movement toward more 

aggressive law and order was married to a larger process of disciplining that did not merely 

impact those caught inside the criminal justice system, but also the managers and supervisors 

of this system.  

 

Municipal Budget Crises  

 

This chapter will later detail the punishing normative and human/civil rights cost of criminal 

justice privatisation, but it is important first to understand the logic of local and state 

governments in turning to private contractors. This ‘coupling discretionary police power with 

an ability to raise revenue amplifies the pathologies that are perverting modern criminal 

justice.’16 In addition to the many reports as to whether privatisation saves municipal and state 

 
13 For a review of the uneven application of criminal justice in pursuit of different categories of drug abuse, see 
Lauryn Saxe Walker and Briana Mezuk, ‘Mandatory Minimum Sentencing Policies and Cocaine Use in the 
U.S., 1985-2013’ (2018) 18 BMC international health and human rights 43. 
14 See, for example, JJ Exum, ‘A Commentary on Judicial Discretion, Mandatory Minimums, and Sentencing 
Reform’ (2016) 28 Federal sentencing reporter 209. 
15 See, for example, KATHERINE BECKETT, KRIS NYROP and LORI PFINGST, ‘RACE, DRUGS, AND 
POLICING: UNDERSTANDING DISPARITIES IN DRUG DELIVERY ARRESTS’ (2006) 44 Criminology 
(Beverly Hills) 105; TAMMY RINEHART KOCHEL, DAVID B WILSON and STEPHEN D MASTROFSKI, 
‘EFFECT OF SUSPECT RACE ON OFFICERS’ ARREST DECISIONS’ (2011) 49 Criminology (Beverly 
Hills) 473. 
16 ‘Policing and Profit’ (2015) 128 Harvard law review 1723, 1734.  
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governments dramatic sums of resources,17 by ‘…enacting both more and broader criminal 

laws, legislatures have delegated immense power to police and prosecutors to choose which 

crimes to investigate, prosecute, and punish.’ Regardless of whether prosecutions and 

incarcerations are motivated by bottom line-driven private corporations, one reality for most 

municipal justice systems exists: ‘… a financial motive structured right into the immense 

discretion (on the part of the police, prosecutors, or judicial officers) that runs law 

enforcement.’18 If the financial motive exists, it can be captured by the myriad managers and 

small-level enforcement officials who seek to exploit gaps inside these often darker municipal 

systems. This, too, affects any subject’s ability to self-determine and grip onto his rights. 

 

American municipalities have shifted to a type of business model, wherein fees, fines, 

penalties, and other associated court and prosecution costs are built into the financing of its 

administration.19 One dramatic example of this business model approach is the city of Ferguson, 

Missouri – the site of powerful unrest following the death of Michael Brown at the hands of 

Ferguson police officers.20 Following weeks of demonstrations, violence, widespread media 

 
17 ‘Too Good to Be True: Private Prisons in America’ (The Sentencing Project) 7 
<https://www.sentencingproject.org/publications/too-good-to-be-true-private-prisons-in-america/> accessed 20 
July 2021. In which Mason writes that authors of a 1996 GOA review of four state-funded studies assessing the 
efficiency of state- vs. private-run prisons ‘noted that they could not definitively conclude that privatization 
would not save money, but established that “… these studies do not offer substantial evidence that savings have 
occurred.”’ This report also references a more recent study (2009) by the University of Utah, in which 
researchers analyzed eight different comparison studies, and concluded that ‘“prison privatization provides 
neither a clear advantage nor disadvantage compared to publicly managed prisons.”’ Complicating matters 
further, a 2004 study argued that cost savings in private run facilities must be interrogated more carefully, as 
‘…state-run prisons are generally left to take on a disproportionate number of expensive and high-risk 
prisoners’ whereas ‘inmates with minimum or medium levels of security classification made up 90 percent of 
the private sector’s population, compared with only 69 percent in the public sector.’ 
18 ‘Policing and Profit’ (n 547) 1734. 
19 For example, see generally Dillon Wamsley, ‘Neoliberalism, Mass Incarceration, and the US Debt–Criminal 
Justice Complex’ (2019) 39 Critical social policy 248; ‘STATE BANS ON DEBTORS’ PRISONS AND 
CRIMINAL JUSTICE DEBT’ (2016) 129 Harvard law review 1024. 
20 For a critical review of the media reaction to the Michael Brown killing, see Travis A Riddle and others, 
‘“What’s Going on” in Ferguson? Online News Frames of Protest at the Police Killing of Michael Brown’ 
(2020) 23 Group processes & intergroup relations 882. 
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coverage, and activist demands for inquiries, the Department of Justice initiated a wide-ranging 

investigation into the Ferguson Police Department.21 The report was damning, concluding that  

 

‘Ferguson’s law enforcement practices are shaped by the City’s focus on revenue 

rather than by public safety needs…’ and that the priority placed on fee and fine 

collection compromises ‘the institutional character of Ferguson’s police 

department, contributing to a pattern of unconstitutional policing … leading to 

procedures that raise due process concerns and inflict unnecessary harm on 

members of the Ferguson community.’22  

 

After a broad inquiry into the police department’s management – including interviews with 

patrol officers, city administrators and exhaustive document review – the report determined 

that instead of ‘act[ing] as a neutral arbiter of the law … the court primarily used[d] its judicial 

authority as the means to compel the payment of fees and fines that advance[d] the [c]ity’s 

financial interests.’23 As will be discussed later, this could be seen as a structural method to 

drive subjects caught inside this criminal justice system to adopt the homo economicus identity, 

thus taking control of his or her own ‘entrepreneurial’ life, and, in this case, exporting financial 

resources back to the municipality.  

 

Ferguson is just one bleak demonstration of this municipality-run-amok dynamic. For 

municipalities, this is a win-win. On the one hand, they can capitalise on the aggressive law 

 
21 ‘Justice Department Announces Findings of Two Civil Rights Investigations in Ferguson, Missouri’ (4 March 
2015) <https://www.justice.gov/opa/pr/justice-department-announces-findings-two-civil-rights-investigations-
ferguson-missouri> accessed 20 July 2021. See also, Cassandra Chaney, ‘Institutional Racism: Perspectives on 
the Department of Justice’s Investigation of the Ferguson Police Department’ (2015) 39 The Western journal of 
black studies 312; Katherine Matthews, ‘Investigation of the Ferguson Police Department, by the United States 
Department of Justice, Civil Rights Division’ (2016) 3 Kalfou (Santa Barbara, Calif.). 
22 United States Department of Justice, ‘Investigation of the Ferguson Police Department’: (2015) 2. 
23 ibid at 3. 
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and order agenda to fatten their budgets. On the other, they can more subtly practice 

disciplining the subjects most likely to be caught up in the criminal justice system.  For 

example, ‘in the United States, the recent growth in state and local budgetary issues … has 

prompted a return to the use of fines for revenue generation.’24 In some US jurisdictions, 

incidences of deploying court and criminal justice fines and fees for the purposes of salary and 

court costs – as directed by the judges handing down fees and payment plans25 – has increased 

with alarming acceleration. In New Orleans, between 2012 and 2013, a massive increase in 

indigent fees – ‘from $9,841.50 to $271,581.75, or 2,750 percent’26 – show the cost and 

consequence of the immense conflict of interest enjoyed by judges in the New Orleans Parish. 

In Washington DC, some citizens have been offered the opportunity to pay on the spot, at the 

point of arrest, in lieu of the normal adjudication process.27 Referred to as the ‘post and forfeit’ 

law,28 this District of Columbia statute offers those accused of certain misdemeanours the 

chance to ‘obtain a full and final resolution of the criminal charge.’ Essentially, this equates to 

a fine processing system skirting the normal adjudication of the court system. This dark, pay-

for-play scheme will begin to make a bit more sense in the later conversation when this chapter 

argues that the Foucauldian pastoral power has re-emerged in these municipal spaces. Instead 

of adopting governmentality, municipalities have (willingly or unconsciously) take steps to 

assign ‘pastors’ to minister to a population of low-level offenders. This population, thus, can 

take advantage of this system (made readily available with certain patrols cars equipped with 

credit card reading machines). Those who do are not convicted of the criminal charge, nor does 

it equate to an admission of guilt, the law reads.29 This procedure has been challenged in the 

 
24 Sobol (n 538) 499. 
25 Laura I Appleman, ‘Nickel and Dimed into Incarceration: Cash-Register Justice in the Criminal System’ 
(2016) 57 Boston College law review 1483, 1490. 
26 ‘Judge Finds New Orleans Debtors’ Prison Unconstitutional’ <https://www.courthousenews.com/judge-finds-
new-orleans-debtors-prison-unconstitutional/> accessed 20 July 2021. 
27 ‘Policing and Profit’ (n 547) 1727–1728. 
28 ibid. 
29 Fox v District of Columbia [2012] United States District Court, District of Columbia 2. 
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DC district court, alleging that the practice often comes with threats and intimidation, including 

one incident, according to a plaintiff, of deliberate threats of more intimidating jail conditions 

– that is moving from a holding cell to ‘Central Cellblock.’ This swerve into near-

extrajudiciality underlines the point this chapter will later make. Subjects caught up by this 

process are not merely offered the option to pay on the spot – often intimidation is used to 

coerce payments as well. Plaintiffs have also argued against the practice on constitutional 

grounds, particularly the fourth amendment,30 claiming that the process deprives citizens of 

their money without due process. There are also incidents of prosecutor’s and district attorney 

offices charging fees for dismissals of cases.31 In addition to the corruptibility of this system, 

and the intimidation and incentives inherent to its operation, more suspect is the way in which 

municipal power is organised and deployed. This is also an example of what Foucault would 

refer to as ‘truth-effects’ – the more that a certain behaviour is replicated, enforced, and 

encouraged, the more likely beliefs around this behaviour will emerge. But before interrogating 

the way in which subjectivity is formed (or deformed) by this debt-collection system, it is 

important to understand how this system metastasised in the first place. 

 

Emergence of Privatisation  

 

The coupling of an aggressive law and order agenda – and the consequent rise in prosecutions 

and incarcerations32 – with a dramatic rollback in policing and judicial restraint left 

municipalities swallowed in caseloads and overwhelmed with administrative costs.33 As drug 

enforcement accelerated in the late 1970s and 1980s, particularly under Ronald Reagan, costs 

 
30 ‘Policing and Profit’ (n 547) 1745. 
31 Bonnie Gill, ‘Collateral Consequences of Pretrial Diversion Programs Under the Heck Doctrine’ (2019) 76 
Washington and Lee law review 1763. 
32 See generally Roger A Fairfax, ‘Outsourcing Criminal Prosecution? The Limits of Criminal Justice 
Privatization’ [2010] The University of Chicago legal forum 265. And ‘Policing and Profit’ (n 547). 
33 Appleman (n 556) 1483. 
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for prosecution and incarceration skyrocketed. To combat the rising costs and the spiralling 

debt cycles, some municipalities turned to the private sector.34 One of the first – and still of the 

largest – companies to enter the incarceration industry was Corrections Corporation of America 

(CCA), also known as CoreCivic.35 In its early history of incarceration, they negotiated 

contracts with local municipalities, the state governments, or – in some cases – the federal 

government to house inmates, charging a per inmate cost that initially seemed to save the local 

and state governments some resources.36 However, as mentioned earlier, the veracity of these 

claims by CCA and other private contractors are highly suspect when objective case 

investigations and analyses are applied to the cost-saving methods in private prisons.37 

However, what is clear is that companies like CoreCivic and other private contractors in the 

criminal justice system operate (theoretically) as mechanism of efficiency for municipal 

governments.  

 

However, more insidious is the emergence of bottom-line thinking in the operation of 

incarceration and its supposed goals: rehabilitation and retribution. Subjects caught in the 

criminal justice system and who interface with private entities must now contend with a more 

aggressive type of law enforcement and a more explicit form of disciplining. In its 2010 annual 

report, the CCA reported:  

 

our growth is generally dependent on our ability to develop new contracts to 

develop and manage new correctional and detention facilities. This possible growth 

depends on a number of factors we cannot control, including crime rates and 

 
34 ‘Policing and Profit’ (n 547) 1718. 
35 Laura I Appleman, ‘The Treatment-Industrial Complex: Alternative Corrections, Private Prison Companies, 
and Criminal Justice Debt’ (2020) 55 Harvard civil rights-civil liberties law review 1, 41–44. 
36 Hadar Aviram, ‘The Inmate Export Business and Other Financial Adventures: Correctional Policies for Times 
of Austerity’ (2014) 11 Hastings Race and Poverty Law Journal 111, 128–132. 
37 ibid 129-130. 
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sentencing patterns in various jurisdictions, and acceptance of privatisation. The 

demand for our facilities and services could be adversely affected by the relaxation 

of enforcement efforts, leniency in conviction or parole standards and sentencing 

practices or through the decriminalisation of certain activities that are currently 

proscribed by our criminal laws.38 

 

In explicit language, CCA lays out the challenges facing its business model – more relaxed 

enforcement mechanisms, decriminalisation, as well as the disparate sentencing, incarceration, 

and probation models across jurisdictions. As a result, the private prison industrial sector has 

not only a vested interest in the types and rates of incarcerations across jurisdictions, they are 

also deeply interested in both maintaining strict enforcement and an accelerating rate of 

criminalisation.39 By relying on aggressive enforcement of those laws already on the books, 

these private entities help ensure that low-level offenders are re-disciplined within the 

boundaries of the punishment or debt, based on the specific regulations governing not the 

municipality, but rather the private company. This also means, of course, that these private 

entities are motivated to maintain connections and influence at the policy level. Additionally, 

‘private prison companies are also known to spend heavily on independent lobbying, as well 

as on direct contributions to both state and federal candidates.’40 In fact, ‘CCA has spent an 

average of nearly $1.4 million per year since 1999 on in-house lobbying, as well as through 

high-profile lobbying firms…’ Also, CCA has employed usually around ‘70 state-based 

lobbyists per year throughout the United States since 2003…’ many of which  

 

 
38 ‘CORRECTIONS CORPORATION OF AMERICA 10-K’ 
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have gone toward promoting the use of private prisons, increasing the nation’s 

prison population, such as through strict immigration laws, and have also been used 

to block unfavorable bills, such as those that would put private prisons under the 

jurisdiction of the Freedom of Information Act or ban private prisons entirely.41  

 

When lobbying efforts fall short or fail – as they are beginning to in places like California, New 

York, and elsewhere42 – private contractors like CCA survive by pursuing new avenues of 

detention. In one case, such contractors attempt to contractually bind their state partners, at 

times enforcing occupancy levels inside private prison agreements, with penalty clauses and 

fees deliverable if the occupancy falls below certain levels.43 For example,’…in early 2012, the 

CCA sent a letter notifying state correctional officers that it had earmarked $250 million to 

purchase state prisons in good condition and specified as one of the requirements “[a]n 

assurance by the agency partner that the agency has sufficient inmate population to maintain a 

minimum 90 percent [occupancy] rate over the term of the contract.”’44 This type of 

strongarming encourages the municipality to both create the infrastructure and the narrative 

around private entities in criminal justice. In other words, an empty prison is not only bad for 

business, but also for law enforcement. This invitation of the free market into criminal justice 

creates cleavages in not just the way in which policy is debated and formulated but also in the 

way in which offenders are perceived.  

 

While subjects in criminal justice who have full rights must navigate exponentially complex 

web of public-private policy, those subjects who exist in more liminal legality face mounting 

pressure, too. One of the easiest and most lucrative pivots in the private prison business is the 

 
41 ibid 15.  
42 Appleman (n 566) 51. 
43 See generally ‘Too Good to Be True: Private Prisons in America’ (n 548). 
44 Aviram (n 567) 124–125. 
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collaboration between the Immigration and Customs Enforcement (ICE) and private prison 

corporations.45 In addition to servicing state and federal governments, private prison 

contractors have coordinated with ICE to detain and supervise inmates as well as those 

suspected or convicted of violating an immigration policy or statute.46 Immigration reform – 

particularly in the American Southwest47 – which has recently become the debate du jour,48 is 

profoundly threatening to CCA and other private contractors. Again, in their 2012 annual 

report, CCA wrote that such reform ‘could affect the number of persons arrested, convicted, 

and sentenced, thereby potentially reducing demand for correctional facilities to house them.’49 

The election of Donald Trump (a staunch law and order candidate, invested politically in the 

success of the gun and incarceration industry50) reignited the debate over immigration reform 

in the United States. CCA received a significant boost immediately following Trump’s win, 

with its stock price rising from $19.44 on the 6th of November, two days before the 2016 

election, to a high of $35.03 on the 19th of February 2017. Since, however, the CCA stock 

(CXW on the NYSE) has slumped consistently, ending at $21.31 on the 25th of February 2018, 

about a year after its all-time high.51 The stock has since taken a broader hit, after the 2020 

election of Democratic President Joe Biden, reaching lows between six and ten dollars per 

share in 2021. However, this suggests, perhaps, that Trump’s chaotic management and 

administrative style (and subsequent derailed domestic policy priorities) have impacted the 
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industries buoyed by Trump’s election after eight years of progressive policies from President 

Barack Obama.52  

 

Conservative politicians and voices celebrate the intervention of private industry in the criminal 

justice system as a victory for efficiency.53 However, ‘the available evidence does not point to 

any substantial benefits to privatising prisons.’54 What is irrefutable is that privatised 

incarceration leads to tremendous physical and psychological consequences on inmates, their 

families, and ultimately the communities from which these inmates emerge.55 The bottom-line 

thinking invading the criminal justice world does not prioritise community development or 

renewal, nor does it concern itself with the consequences of fee-driven punishment schemes. 

Instead, it entrenches both legal forms of exclusion and isolation and further perpetuates the 

narrative so effectively sold in the United States about criminality and offenders. Worse still, 

‘although there are instances where private prisons result in small savings, the structure and 

demands of for-profit prisons appear to produce a negative overall impact on services.’56 

Ultimately, privatised prisons do not operate under the conditions of cold rationality – rather, 

they exist as an extension of the prison-industrial complex, and when there are ‘…claims that 

private prisons are superior, one must assume that these contentions are couched more in 

ideology than in facts.’57  

 

PART II: Foucauldian Analysis of Criminal Justice Debt  

 
52 Obama’s record is particularly progressive on racial issues. See Angela K Lewis, Pearl K Ford Dowe and 
Sekou M Franklin, ‘African Americans and Obama’s Domestic Policy Agenda: A Closer Look at 
Deracialization, the Federal Stimulus Bill, and the Affordable Care Act’ (2013) 45 Polity 127. 
53 See generally Appleman (n 556). 
54 ‘Too Good to Be True: Private Prisons in America’ (n 548) 7. 
55 For a review on the health-related support systems in privatised systems, see Valerio Baćak and Greg 
Ridgeway, ‘Availability of Health-Related Programs in Private and Public Prisons’ (2018) 24 Journal of 
correctional health care 62. 
56 ‘Too Good to Be True: Private Prisons in America’ (n 548) 17. 
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The Emergence of Homo Economicus 

 

If the emergence of privatisation in criminal justice in the United States created the 

infrastructure and relationships necessary to ‘commercialise’ the system, then the resulting 

consequence of these new regulations and structures reveal the way in which Foucauldian 

power analysis play a role. This section argues that the extent to which the rise and reemergence 

of so-called debtors’ prisons and criminal justice debt in America represents a decline in what 

Michel Foucault called ‘governmentality,’ and a retreat to the former operation of power and 

influence he dubbed ‘pastoral power.’58 My contention here is that there is a re-emergence of 

this historic form of pastoral power. This has religious roots and a spiritual power, but now 

rests in the new type of administrative power. This administrative organisation is characterised 

by a rigid ideological, yet dispersed, bureaucracy that is in the service of market needs rather 

than the constituencies each individual bureaucracy was designed to serve.59 In order to unpack 

this, we need to first identify the original notion of governmentality, as coined by Foucault, 

and later interpreted and deployed by scholars of law and society. Governmentality is 

essentially: government, population, and security, or an encompassing system of techniques 

and procedures that carefully manage the biopolitical landscape of the social.60 Worded 

differently, ‘governmentality operates to produce a governmentable subject.’61 I argue that 

governmentality, first, is a collected governing ensemble of institutions, techniques, structures, 

tactics; second, transcends all other forms of social body governance arrangements, and third, 

is the ‘result of the process by which the state gradually becomes governmentalized.’62 

 
58 For a broad overview of these concepts, see generally Foucault, Security, Territory, Population (n 265). 
59 ibid 126-127. 
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Governmentality draws on the techniques used and lessons learned from Foucauldian 

discipline, but focuses instead on the small, mundane and ‘often minute techniques’ that serve 

as the gel of a collective.63 In the realm of governmentality, law is not king. Rather, tactics 

serve as the guiding principles that inform and produce relationships of power and subjectivity. 

We will see later how the tactics, rather than the laws specifically in criminal justice, produce 

the type of infrastructure that sustain narratives around offender subjectivity.  

 

Critiques of Governmentality  

 

Before charting into the way in which pastoral power governs (or manages) the subjects of 

criminal justice debt, it is helpful to look into the emergence of governmentality and the 

motivations and concepts that helped Foucault develop this schematic. Most legal scholars 

argue that governmentality was Foucault’s early, genealogical engagement with the rise of 

neoliberal capitalism.64 For example, ‘liberalism was born with a market governmentality, 

rather than the rights of man at its heart.’65 However, Foucault’s critique of liberalism was not 

centered on traditional notions of capitalism (property rights, class struggle, or market-driven 

ideology), but rather that ‘the market was a new site of veridiction for governing and new way 

of organising, limiting, measuring, and legitimating government.’66 In addition, government 

developed new engagements with individual freedom, managing and producing a subject’s 

emancipation, without ever coming into contact with him. Unfortunately for those caught in 

the criminal justice debt system, this emancipation is difficult to discover, not merely because 

governmentality is not specifically the type of structure in which these subjects are contained. 

 
63 Foucault, Security, Territory, Population (n 265) 144. 
64 See for example Jason R Weidner, ‘Governmentality, Capitalism, and Subjectivity’ (2009) 23 Global society : 
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However, in this way, governmentality is ‘… coterminous with the emergence of Biopolitics.’ 

Ultimately, the consequence of this de-tethering of government from subject is the 

establishment of a new political space where government resides, but to which these new 

Foucauldian subjects do not have access.67 In other words, subjects but not citizens. For Brown, 

this is a limitation in all of Foucault’s work; a lack of a political body (or a demos) that acts.68 

Instead there are mere subjects or populations (of subjects) ready to be either governed or 

instrumentalised, depending on the rationality of governmentality.  

 

This new subject, for Foucault, is homo economicus.69 He is characterized by ‘the partner of 

exchange and the theory of utility based on a problematic of needs.’70 In the new neoliberal 

milieu, as Foucault describes, homo economicus enters the market not merely to offer his labour 

or exchange his goods. Rather, he enters the market to be his own entrepreneurial agent, his 

own producer and source of income.71 Ultimately, he is both producing his own livelihood, 

value, and contentment. This new subject is the governmentality subject because his 

momentum and inertia are primarily self-propelling, and the matrix of government exists 

merely as a subtle tide on which he powers himself. From a marketplace of exchange based on 

needs, to a marketplace of individual engines of production and inspiration. From a bartering 

society to entrepreneurial society. This is the new neoliberal subject, the subject of 

governmentality, more severed than ever before from the grip of the state. Wendy Brown, 

however, argues that a different subject is omitted from Foucault’s construction: homo 

politicus, a man compelled to serve both his own sovereignty and that of the collective; the 

man who engineered and brought forth the values and democratic rigor of the French 
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Revolution.72 Brown argues that this is a flaw in Foucault’s construction. That his demarcation 

of the state from the subject does not isolate the state (and its muscular sovereignty), but rather 

that it further animates it, emboldens it, and gives it eternal strength.73 Indeed, she argues, 

‘…it’s almost as if he forgot to cut off the king’s head in political theory.’74 Homo economicus, 

Brown claims, only forms the content and significance of a Foucauldian subject’s individual 

ambition. Homo politicus, she continues, could serve the other needs of such a subject, needs 

that could include ‘political equality and freedom, representation, popular sovereignty, and 

deliberation and judgment about the public good and the common.’75  

 

The homo economicus subject is ‘eminently governable,’ Foucault claims.76 I would argue that, 

once homo economicus is gripped by governmentality in a neoliberal milieu, there is not only 

no question of his ability to be governed; he becomes the actual agent of governmentality, the 

disciple and the proselytiser, having swallowed the pre-conditions and criteria necessary for 

self-propulsion. As we will see with pastoral power, this time of self-propulsion is no longer 

the fuel for criminal justice debt. Rather, careful management and supervision are the central 

governing tactics. Brown argues that ‘… in place of the liberal promise to secure the politically 

autonomous and sovereign subject, the neoliberal subject is granted no guarantee of life (on 

the contrary, in markets, some must die for others to live) …’77 I would agree with this 

interpretation. And here is where I believe Brown runs aground of her own reasoning. The goal 

of governmentality in the neoliberal milieu is precisely the elimination of her homo politicus. 

The subject of homo politicus has been replaced by homo economicus, and the goals of 
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off the king’s head.” See Foucault, Society Must Be Defended (n 109) 59. 
75 Brown, Undoing the Demos (n 596) 87. 
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representation, popular sovereignty, and political equality (which, of course, have historically 

been the nemeses of the state) are, in principle, taken up by subtle operation of governmentality, 

for better or, more likely, for worse. In this way, thus ‘…is the specific invention of the 

separation of the economy from politics theorized, and the space for governmentality, 

biopower, and Biopolitics created.’78   

 

A Retreat to Pastoral Power 

  

Criminal justice debt, however, does not function within a system of governmentality. It is not 

imbued with entrepreneurialism nor with self-motivation and self-governance. The careful 

management of offenders and the insidious extraction of financial resources cannot be 

sustained under a schematic that relies so heavily on independent inertia. Instead, what we find 

coursing beneath – informing, supporting, and amplifying – criminal justice debt is pastoral 

power. Pastoral power has its roots in the platonic power of the shepherd. He who watches over 

his flock is responsible for their well-being, their care, and ultimately, their connection to the 

eternal – to God. Pastoral power takes the role of the shepherd and transposes it onto the 

minister, a regional authority whose flock is now larger, but who has more of an administrative 

role in addition to a connection to the eternal.79 But in this process, there is a reconfiguration 

of both the thrust and goals of that power. This pastoral power is decisively Christian in 

orientation, which for centuries had remained separate from political power. Pastoral power’s 

goal was the elimination of chaos through discipline. It was distributed and operated messily 

but was informed by a few key principles.80  
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One of the central principles of pastoral power is the tethering of subjects to obedience.81 

Obedience not for the purpose of some mission, goal, or ultimate emancipation; rather, the 

tethering is to obedience itself, the practice of obeying a code or set of procedures.82 (Note that 

the originalist understanding of the penal system is to punish, bring retribution, and ultimately 

rehabilitate83 – in other words, three clear missions that arrive at a type of freedom both for the 

punishee and for the punishers.) In this organisation, the sovereign authority is no longer the 

ultimate judge. Rather, moving with the pastoral thematic, the ‘minister’ or local authority 

holds much of the decision-making power, including the proscribing of crime and application 

of punishment. Within criminal justice debt, what we find is that the ‘pastors’ of the system 

(the parole officers, the judges, the bail bondsmen, etc.) have wider discretion than usual to 

proscribe behaviour or enforce punishment. 

 

Foucault, in his articulation of pastoral power, claims: ‘the western sovereign is Caesar, not 

Christ; the western pastor is not Caesar, but Christ.’84 Whereas Caesar (the sovereign), governs 

by edict, by force, and with the threat of violence, Christ guides through leadership, example, 

and morality.85 However, when transposed onto the practice of Christianity, the pastorate 

‘…gave rise to an art of conducting, directing, leading, guiding, taking in hand, and 

manipulating men, an art of monitoring them and urging them on step by step, an art with the 

function of taking charge of men collectively and individually throughout their life and at every 

moment of their existence.’86 In stark contrast to state or monarchic rule, pastoral power endows 

all with the sacred duty of obedience, including those in charge of commanding obedience. 

Instead of lavishing in authoritative comfort while maintaining control via decree, the pastors 
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of the pastoral power system also tremble in fear, understanding acutely that they themselves 

are just as exposed to the eternal commitment to obedience as those under their leadership.87  

 

The service to obedience itself did not emerge from nothing. Those who are under constant 

surveillance and supervision by the pastors of the criminal justice system repeatedly must obey 

and pay respect to these institutions (fine payments, parole check ins, and so on). However, 

this practice in pastoral power came from a very real religious practice. Foucault again 

concludes that ‘… the important thing is the development of the practice of confession in the 

eleventh and twelfth centuries, and it becoming obligatory in 1215 … that is to say, the 

existence of a permanent court before which every faithful had to regularly present him or 

herself.’88 This practice of continual confession before God is the rawest manifestation of 

obedience. The requirement of visiting an authoritative figure regularly, but also being obliged 

to divulge that which is most personal, shameful, provocative, lustful, intriguing, and fearful.89 

A regular practice of confession in the operation of pastoral power in the Middle Ages tied 

subjects to their perpetual obedience. Much like the subjects in the Middle Ages, the subjects 

of criminal justice debt must eternally tie their identity to their obedience to the various 

institutions that manage their freedom. 

 

Again, it is my contention that this type of power has re-emerged in the practice of criminal 

justice debt. And while it could be argued that in the context of criminal justice debt, the 

operation of power is in the service of the accumulation of money, I argue instead that this is 

merely a smaller demonstration of one crucial element of my larger thesis – that law and rights 

collide at the local level violently, and are sorted through regionally, with subtle tiers of 
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complexity, and fall along traditional, normative racial and socio-economic biases. Thus, in 

claiming that pastoral power is at play in criminal justice debt, I argue that municipalities play 

the role of the ‘minister’ (alternatively as police or prosecutors collecting fees on the spot, or 

courts assessing fines in adjudication). These ministers of criminal justice debt are those 

enforcing obedience. This obedience for the purpose of obedience itself is, of course, absurd. 

The absurdity of the process of criminal justice debt is no more apparent than in its actual 

financial reality. Fines and fees collected from, primarily, an indigent class of the population 

do little to mitigate the budget challenges of local municipalities. Massive outstanding balances 

of debts remain (and are sometimes written off as lost causes or out of compassion90), and 

obedience to the debt system comes either in submission directly (payment, which is the rarest), 

submission in silence (hiding from quality-of-life arrests and warrants issued on the back of 

outstanding debts), or submission in carceral form (serving a prison sentence for the debt).91 In 

the practice of privatised probation (particularly in cases where the debtors are close to 

hopeless), we see echoes of this kind of powerful tethering of the subject to a collaboration 

between institutions, in this case the juridical state and the commercial probation sector.92  

 

As Foucault intimates, this relationship is a mode of ‘individualisation’93 that not only does not 

affirm the individual, but rather destroys the self. We can see this play out in the radical 

consequences on the criminal justice debtor’s family, community, but more important here, 

self.94 What we have now, it appears, are a class of subjects who, perhaps, are no longer 

‘governmentable.’ Those who are ‘governmentable’ are those with the ability to afford the 

fines/fees, hire their own counsel, and fight on the grounds laid out by the sovereign authorities. 
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But much like Rancierean conception of consensus and dissensus, this class is in conflict with 

the normal order of business, and thus need pastoral power to maintain order by mere 

obedience. There are, however, a number of potential interpretations of criminal justice debt 

that reveal it to simply be part and parcel of governmentality. It is a significant enough 

conversation to warrant some unpacking.  

 

Pastoralising the Governmentality Analysis 

 

Criminal justice debt is indeed a form of pastoral power because instead of simply exposing 

this class to the margins – as in the drug wars, immigration, the war on social services – where 

there are true casualties and deaths, this is a managed population. A population that is 

preserved, tethered to their pastorate, and under strict obedience. One could argue that 

governmentality is a neoliberal approach and reduces the operation of the state according to 

the needs of the market; therefore, does not criminal justice debt fit nicely inside of this? I 

would, however, argue no. The process of criminal justice debt is not an entrepreneurial 

endeavor. On the contrary, in fact, it often costs the state precious revenue and payroll.95 Rather, 

this is a process of management for a ‘subclass,’ perceived and treated as peripheral to the 

normal social collective. Governmentality amasses the society by capturing both the state and 

the commercial sector, forcing the social body and individual into a competitive matrix, thus 

producing a collective subject and an individualized subject, capable of navigating this 

entrepreneurial society.96 Ultimately, everyone is a stakeholder and has a vested interest in 

creating and enhancing his own value. Using Rancierean language, governmentality’s goal is 

consensus.97 In consensus, reasonable dissent is permissible (and encouraged) so long as the 
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strategies and tactics of the response align with the principle of maintaining the governing 

structure. And yet, as always, in the process of consensus, there will be a remainder, and this 

remainder is cleaved from the political and social stakeholder arrangements. But this then 

becomes a dangerous force. Thus, the reemergence of pastoral power, which is not about 

creating the entrepreneurial subject, but instead is about obedience, control, and the prevention 

of chaos. The fact that this arrangement is subcontracted to the private sector fits nicely with 

this, as the state itself would be most interested in capturing a social population that could help 

it achieve its governmentality goals. 

 

Similarly, one could argue that governmentality offers a technique for dealing with the indigent 

class. Since indigent populations are generally more passive, it would seem to make them much 

more governable.98 And by governing the behavior of an underclass, there is an effort – via 

governmentality and its rationality – to bring these subjects back into the entrepreneurial 

milieu, to make them productive agents once again, capable of joining the game of 

governmentality. The problem here is that the process of criminal justice debt cannot truly 

purport to claim that its techniques are bringing back subjects into the entrepreneurial fold. 

Rather, its actual operation is a punishing process by which a class is further drained of its 

already limited resources and compounds the scale of debt ensuring this class remains in its 

outsider position.99 This potentially could be called a part of ‘governmentality’ if one argued 

that criminal justice debt helps to maintain the entrepreneurial class by ridding it of its non-

productive members; however, this flies in the face of governmentality proper, in that it 

coordinates the entire society as a part of a neoliberal, entrepreneurial wave. Thus, this 

 
98 Sobol (n 538) 513–515. 
99 Appleman (n 556) 1526. 
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argument, too, falls flat – it is instead pastoral power managing the potentially powerful, 

dangerous chaos of the underclass. 

 

Governmentality – in the service of neoliberalism, or vice versa, depending on the perspective 

– is in the business of encouraging each social subject to ‘appreciate’ his value (both in the 

financial and social capital sense).100 This is in line with the entrepreneurial game Foucault lays 

out. But again, the operation and privatisation of criminal justice debt does not in any way help 

to appreciate the value of this population; in fact, it further marginalises and potentially 

concretises a peripheral position for this population. Further, where governmentality plays a 

role is within the court and private industries, and profiteering is rampant, therefore 

‘appreciating’ the value of these private debt collectors.101 But these are the pastors of the 

system, privately managing a poverty-trapped population102 by coercing them into obedience, 

and at the same time enhancing their own entrepreneurial power and value. This is perhaps one 

potential flaw in this line of reasoning: that the pastors of the system themselves are 

entrepreneurial agents. In a true, raw pastoral power system, the pastors themselves are duty-

bound to obedience, and not measured by their entrepreneurial worth. In this sense only, I 

argue, might we find a hybrid articulation of both pastoral power and governmentality in 

criminal justice debt. However, this knowledge only lays bare the machinations of the criminal 

justice debt system. In order to disrupt it, it is important to understand how the supervisors of 

the system as well as the offenders together create concrete narratives around punishment and 

offending. 

 

 
100 Foucault, The Birth of Biopolitics (n 389) 215–239. 
101 Appleman (n 25) 1525. 
102 For example, see Jennifer Sheehy-Skeffington and Jessica Rea, ‘How Poverty Affects People’s Decision-
Making Processes’ (London School of Economics 2017) <https://www.lse.ac.uk/PBS/assets/documents/2017-
sheehy-and-rea-report-3234-final-1.pdf> accessed 28 July 2021. 
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Criminal justice debt could also not be considered part and parcel of governmentality because 

of the self-driven nature of it. Governmentality is concerned with its subjects internalising the 

norms of governmentality, particularly regarding survival and flourishment. This means, 

perhaps, that it is not about increasing the number of managers (either from private or state 

sphere), but rather encouraging individuals and subjects to self-manage by indoctrinating 

themselves (swallowing the techniques) with these norms of operation. But of course, 

micromanagement is the actual reality of criminal justice debt,103 what with its endless agents 

in both the courts and the private probation sector.104 The constant need for new managers and 

supervisors jams up municipal payrolls with minimal return on its human capital investment.105 

This is the antithesis of a well-oiled governmentality system. Instead, this is pastoral power. 

Governmentality, ultimately, is the transformation of the legislative state into the business 

state, meaning that the government (and particularly the executive offices) are the CEOs of 

those businesses. It is the role the business managers to get the most out of their commercial 

subjects, to get them to produce, thrive, and rise through the ranks. However, in the social body, 

unlike a corporation, subjects are a part of the ‘state business’ always and forever. And while 

a business would simply dispose of its unproductive laborers, the state needs a management 

technique for this class. Hence, pastoral power. But the role of governmentality and its close 

alignment with neoliberalism will become usefully advantageous in the next section, where 

strategies of resistance to criminal justice debt will be explored. 

 

PART III: Strategies of Resistance to Criminal Justice Debt 

 

Resisting Criminal Justice Debt: Challenges and Opportunities 

 
103 ‘Policing and Profit’ (n 547) 1726–1730. 
104 ibid. 
105 ibid 1734. 
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Understanding the genuine function of criminal justice debt is unhelpful without a 

complementary articulation of a way to navigate out of this structure. Foucauldian analysis is 

important because it helps to inform strategies of resistance. If debtors caught in this system 

were simply captured in a governmental process that found itself overly eager to wield its 

power, strategies of resistance would involve only traditional litigation and policy reform. 

However, since the operation of criminal justice debt involves norms around who the 

defendants are, and stem from structural inequalities (both in the legal systems as well as in 

criminal justice discourse106), new interventions must be deployed. If there isn’t a way to 

connect rights-claimants to a path of rights-claiming, then the system remains uninterrupted, 

undisrupted, and functioning seamlessly. It’s not merely that this cannot go on in perpetuity – 

it’s that it cannot sustain itself morally nor financially. Traditional attempts at countering 

criminal justice debt centre on a constitutional, rights-claiming strategy.107 This involves 

bringing cases against the state where a clear violation of due process or equal protection has 

occurred. However, while these cases may provide relief and justice to individuals shackled by 

inordinate criminal justice debt,108 they do not offer enough attention to the broader systemic 

functioning of this rapidly descending cycle. Instead, what is needed is a more radical re-

conceptualisation that works toward normative reordering, rather than individual wins. Rather 

than engaging directly and strictly in a legal process that legitimates ‘the very principle of 

sovereignty itself,’ we could instead ‘seize hold of rights discourse”109 in a rather particularised 

fashion and use it instrumentally to turn it against the operation of criminal justice debt. One 

of the central problems with rights discourse, is that it serves both as a measure of individual 

and collective protection, but it just as fiercely works to entrench concrete identities, thereby 

 
106 Appleman (n 556) 1485–1486. 
107 For example, see Sobol (n 538) 515. 
108 ibid 504-507. 
109 Golder, Foucault and the Politics of Rights (n 114) 79–80. 
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excluding flexibility in rights-claiming. In this way, rights claiming can evolve to not just what 

one is, but rather, ‘a demand for acknowledgment of who one is, and more important, of who 

one might become.’110 This section seeks not only to lay out a few concrete paths forward for 

rights-claimants, it also examines the way in which the identities and subjectivities of offenders 

caught in this system are concretised and animated only where it serves to re-entrench the 

seamlessness of the system itself.  In other words, both the systematisation as well as the 

identity formation must be disrupted first before a ‘conscious practice of freedom’ can take 

place. 

 

Louisiana Case Study 

 

Traditional approaches to confronting criminal justice debt primarily include targeted advocacy 

for legislative reform and constitutional litigation. To help illuminate how this traditional 

process both succeeds and falters, this section will begin with a case study that outlines a path 

toward criminal justice reform in Louisiana. In 2016, after years of persistent pressure on 

lawmakers and the state legislature, a task force (called Louisiana Justice Reinvestment Task 

Force) convened to design new policies to reform criminal justice in Louisiana.111 This task 

force was composed of state lawmakers, representatives from advocacy groups, judges, and 

representatives of community organizing groups. In 2017, what resulted was a package of 

legislative reform initiatives. The reforms focused on four specific policy initiatives.112 First, it 

aims to secure prison space for those who posed an actual threat to public safety, clearing the 

 
110 Zivi (n 60) 119. 
111 For a short review of this Task Force, see ‘Louisiana’s 2017 Criminal Justice Reforms’ 
<http://pew.org/2FAH1q3> accessed 20 July 2021. 
112 For recommendations, see the full report: State of Louisiana, ‘Louisiana Justice Reinvestment Task Force 
Report and Recommendations’ (State of Louisiana 2017) State Report 
<https://gov.louisiana.gov/assets/docs/Issues/Criminal-Justice/Justice-Reinvestment-Task-Force-
Report_2017.pdf> accessed 20 July 2021. 
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way for greater access to incarceration alternatives and probation for non-violent offenders and 

those suitable for supervision outside of prison cells. Second, it looks to community 

supervision, instead of incarceration, for solutions. This is an attempt to both free up resources 

and space in public prisons, but also to reduce the rate of recidivism in Louisiana. Third, the 

package attempts to remove some of the rigid barriers to re-entry that many parolees and ex-

convicts face when reintegrating into society (this package of reforms has the most strident 

efforts to reduce criminal justice debt and other financial punishments). Finally, with the 

resources and financial capital saved through these efforts, the policy package promises to 

reinvest in victim support and programs aimed at again reducing recidivism. This program has 

shown signs of improving criminal justice, in a state that once boasted the most punitive 

policies of sentencing and incarceration.113 It is helpful to return to Foucault to think through 

how to critique this reform attempt. And ‘by critique … Foucault intends neither rejection nor 

negation of the object under critique.’ Rather, Foucault is arguing that critique is ‘…a kind of 

contrary excavation and interrogation that loosens the self-evidence of that object and, in 

perceiving a contingency proper to it, insists upon a kind of freedom – a hidden margin of 

freedom and possibility.’114 This hidden margin was exposed in the lead up to the formation of 

the Justice Reinvestment Task Force.115 Where certain targeted litigations and siloed advocacy 

campaigns failed to mobilise a broad movement toward reform, the collective efforts 

demonstrated the strength of coordination. However, the sluggish manner in which the reforms 

 
113 See for example: Prison Policy Initiative, ‘Louisiana Profile’ 
<https://www.prisonpolicy.org/profiles/LA.html> accessed 28 July 2021; Lea Skene, ‘More than 1 in 10 
Louisiana Prisoners Are Serving Life without Parole, Highest Rate in the U.S.’ (The Advocate) 
<https://www.theadvocate.com/baton_rouge/news/crime_police/article_e7058664-72d7-11eb-b165-
5f6353dd6744.html> accessed 28 July 2021; Lea Skene, ‘Louisiana’s Life without Parole Sentencing the 
Nation’s Highest — and Some Say That Should Change’ (The Advocate) 
<https://www.theadvocate.com/baton_rouge/news/article_f6309822-17ac-11ea-8750-f7d212aa28f8.html> 
accessed 28 July 2021. 
114 Golder, Foucault and the Politics of Rights (n 114) 153. 
115 REBEKAH ALLEN | rallen@theadvocate.com, ‘Task Force Reveals Massive Proposed Reforms to Reduce 
Louisiana’s Prison Population, Save $150 Million’ (The Advocate) 
<https://www.theadvocate.com/baton_rouge/news/politics/legislature/article_959130e8-09dc-11e7-bd76-
4f00146e68f2.html> accessed 21 July 2021.  
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have been implemented, combined with the dimming of popular support (which once fuelled 

the effort toward reform116) leave Louisiana still heavily incarcerated and reluctant to reduce 

the usage of criminal justice debt as central revenue-collection policy.117 Similarly, the slow 

implementation of some of the reforms have also stymied the perhaps more important process 

of reimagining offender identities and recasting the way in which communities embrace 

returning offenders from penal institutions.   

 

Constitutional Litigation  

 

The most common form of resistance to the operation of criminal justice debt is via 

constitutional litigation. Offenders caught up in this system retain attorneys, file motions, and 

contest their fee and fine penalties using constitutional clauses. The conditions of such 

litigation are determined by the willingness of the courts to be flexible in interpretation and the 

severity of the offenses. Similarly, the previous sections of this chapter attempted to trace the 

emergence of the present conditions of criminal justice debt. However, Foucault reminds us 

that a constant pursuit of the origins of things will prove fruitless and endlessly frustrating, or, 

worse, end in a celebration of sovereignty itself.118 Rather, it is more important to attempt to 

identify and ‘…mobilise the particular possibilities for change and contestation within and by 

those practices themselves.’119 This contestation in the criminal justice arena has been almost 

exclusively along constitutional lines.120 Litigation along constitutional grounds rose 

 
116 For a perspective from a New Orleans judge on the speed of reform in Louisiana, see JOHN SIMERMAN | 
Staff writer, ‘Bernette Johnson, Louisiana’s First Black Chief Justice, Leaves Office Speaking Her Mind’ 
(NOLA.com) <https://www.nola.com/news/courts/article_093097e8-446a-11eb-8424-1b72e7dc04d2.html> 
accessed 21 July 2021. 
117 In fact, officials in the New Orleans parish specifically have admitted that the total of fees and fines collected 
that are used for municipal financing are unknown and unknowable, using current methodology. This, in 
addition to conservative resistance to implementation, leave lawmakers hesitant to rollback fees and fines, and 
reluctant to forgive debts for fear of driving municipal court systems into financial chaos. See Louisiana (n 643). 
118 Foucault, Society Must Be Defended (n 109) 43–65. 
119 Golder, Foucault and the Politics of Rights (n 114) 51. 
120 For example, see ‘STATE BANS ON DEBTORS’ PRISONS AND CRIMINAL JUSTICE DEBT’ (n 550). 
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considerably after the landmark United States Supreme Court Bearden121 decision, which 

formally and finally outlawed incarceration based on a failure to pay debt. The majority opinion 

reads, inter alia:  

 

If the probationer could not pay despite sufficient bona fide efforts to acquire the 

resources to do so, the court must consider alternative measures of punishment 

other than imprisonment. Only if alternative measures are not adequate to meet the 

State's interests in punishment and deterrence may the court imprison a probationer 

who has made sufficient bona fide efforts to pay. To do otherwise would deprive 

the probationer of his conditional freedom simply … because, through no fault of 

his own, he cannot pay the fine. Such a deprivation would be contrary to the 

fundamental fairness required by the Fourteenth Amendment.122 

 

Bearden opened the door for litigants to contest unjust incarceration based on debts, 

particularly those incurred from criminal proceedings. Municipalities for years had been using 

incarceration as a motivation for repayment, but with Bearden now the law of the land, new 

methods of revenue generation would need to be deployed. But even further, Bearden open the 

door for interpretation for offenders and their representation. The role of ‘alternative measures’ 

provides a linguistic opening for contestation – both with regard to the legal contest as well as 

the broader articulation of what genuinely constitutes an ‘alternative measure’ for punishment, 

retribution, or sanction. 

 

 
121 ‘Bearden v. Georgia, 461 U.S. 660 (1983)’ (Justia Law) 
<https://supreme.justia.com/cases/federal/us/461/660/> accessed 21 July 2021. 
122 ibid.  
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Constitutional cases began to emerge with regard to criminal justice fees and fines, particularly 

the way in which they are assessed to indigent defendants.123 Historically, costs and fees 

associated with the cost of a criminal proceeding (as well as fines assessed for convictions) 

took no account of a defendant’s ability to pay. However, in the 1971 US Supreme Court case 

Tate v. Short, in which an indigent defendant was ordered to pay $425 in traffic violation fines 

(roughly, the equivalent of $2,688 in 2019 dollars), ‘the United States Supreme Court found 

that converting a fine-only restriction to a prison sentence for an indigent unable to pay the fine 

violated the Equal Protection Clause.’124 The Equal Protection Clause of the US Constitution 

reads, inter alia: ‘no State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any person of life, 

liberty, or property, without due process of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.’125 If the cost of the penalty in any way disrupts this ‘level 

playing field’ prescribed by this clause, there must be special protection for the specific 

defendant. This ruling thus constructed the standard by which justices were to mete out 

punishment to offenders living in or near poverty. Judges are required to conduct an ability-to-

pay assessment, during which certain offenders are interrogated and asked certain questions, 

like ‘Do you smoke?’ and ‘Do you have cable television?’126 However, much more often, it is 

contended here, this assessment is either weak in its execution or analysis or, shockingly more 

often, entirely absent from the proceedings, many of which last only a brief few minutes before 

moving along the docket. Ability to pay is the linchpin here127 – both in US Supreme Court and 

State Supreme Court cases as well. This problem is compounded by the fact that many 

 
123 See for example Sobol (n 538) 504–505. 
124 ibid 506. 
125 ‘Interpretation: The Equal Protection Clause | The National Constitution Center’ 
<https://constitutioncenter.org/interactive-constitution/interpretation/amendment-xiv/clauses/702> accessed 21 
July 2021. 
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defendants often waive right to counsel,128 as many US states have a fee for the constitutionally 

protected right to counsel. Stacking fees that finance both sides of the judicial operation that 

has a conflict of interest, and a bias in favour of maintaining and accelerating the status quo. 

The ability to pay assessment, however, opens the door to a legal, on-the-record discussion of 

what it means to live a comfortable life and to survive near the margins. In other words, rights-

claimants can take this opportunity to ‘prise open’ the rights afforded to them, to explore the 

new, greyer legal territory, and potentially redefine their relationship to the conditions of their 

punishment. 

 

Other Constitutional Interventions  

 

There are avenues for constitutional redress through litigation. However, it is important to point 

out that these avenues are available, usually, only to the few and the lucky of the indigent 

class.129 Often constitutional cases are taken up on behalf of these clients to fulfil a pro-bono 

component of a larger firm’s mission, and defendants are carefully selected.130 However, for 

those few cases, there are other potential interventions, other than Bearden and Tate. In the 

1958 Trop v Dulles US Supreme Court case, the court ‘struck down a law that allowed Trop, a 

native born American, to be stripped of his citizenship for the crime of wartime desertion.’131 

In doing so, the Court (and particularly Justice Warren, who authored the majority opinion) 

made a flexible interpretation of the Eighth Amendment.’ Warren writes that ‘the Amendment 

must draw its meaning from the evolving standards of decency that mark the progress of a 

maturing society.’132 While the interpretation of this Amendment had historically been confined 

 
128 Sobol (n 538) 515. 
129 Criminal Justice Debt: A Barrier to Reentry (n 541) 19–20. 
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131 Criminal Justice Debt: A Barrier to Reentry (n 541) 40. 
132 ‘Trop v. Dulles, 356 U.S. 86 (1958)’ (Justia Law) <https://supreme.justia.com/cases/federal/us/356/86/> 
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to the ‘cruel and unusual punishment’ clause, Warren’s departure signalled a willingness of the 

Supreme Court to take up jurisprudence on the lesser acknowledged element of the 

Amendment – the ‘excessive fines’ clause.133 This jurisprudence offers a good deal of 

Constitutional opportunities for criminal justice litigants interested in contesting criminal 

justice debts, particularly if they are indigent. This is a particularly undertheorised area of 

jurisprudence,134 and, to this day, ‘Bajakajian is the only case in which the Court has held that 

a financial penalty violated the excessive fines clause.’135 It is also a means by which rights-

claimants can think about the practice of ‘dissensual politics.’ By extending the interpretation 

beyond the boundaries of the excessive fines clause, rights-claimants can thereby shrug off the 

type of categorisation so often found in constitutional claims. 

 

The Sixth Amendment of the US Constitution also provides entry for intervention for criminal 

justice debt litigants. The Amendment, which in part reads  

 

…in all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime shall 

have been committed, which district shall have been previously ascertained by law, 

and to be informed of the nature and cause of the accusation.136  

 

This is most often cited as the due process Amendment. However, for criminal justice debt 

cases where fees and fines are involved, the nature of a regulatory and a punitive financial 

 
133 For an example in a case, see ‘Fourteenth Amendment - Due Process Clause - Incorporation Doctrine - 
Timbs v. Indiana’ (2019) 133 Harvard law review 342. 
134 For how it is currently being used in practice, see Lauren-Brooke Eisen, ‘Paying for Your Time: How 
Charging Inmates Fees behind Bars May Violate the Excessive Fines Clause’ (2014) 15 Loyola journal of 
public interest law 319. 
135 ‘Policing and Profit’ (n 547) 1743. 
136 ‘Sixth Amendment’ (LII / Legal Information Institute) 
<https://www.law.cornell.edu/constitution/sixth_amendment> accessed 21 July 2021. 
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assessment is under scrutiny.137 In two specific Supreme Court cases (Apprendi v. New Jersey 

and Blakely v. Washington138), the ‘Supreme court reinvigorated the Sixth Amendment right to 

a jury, concentrating on the need for the local community, in the form of a jury, to impose 

punishment on those found guilty.’139 These cases are significant as many of those caught in 

the punishing cycle of criminal justice debt are never judged by a jury of their peers; instead, 

the fines are assessed by the judge as a matter of administrative and regulatory process. 

Potential interventions here involve forcing the Court – using precedential jurisprudence – to 

consciously acknowledge whether or not criminal justice fines are in fact punishment. This has 

traction, surely, as fining indigent defendants has an enormous impact on their standard of 

living.  

 

Further, these cases gave credence to the idea that a local community’s voice matters in cases 

concerning local defendants (particularly those struggling financially). A jury of one’s peers 

may find that a community might be better served by not shackling a community of low-level 

offenders to a cycle of criminal justice debt that more than likely will negatively impact the 

health and safety of that very community. In Blakely, ‘the court gave strong support to the idea 

that the community must have the final word on criminal punishment.’140 Some scholars argue 

that the jurisprudence emerging from Blakely demonstrate that the vast majority of criminal 

justice debt ‘qualifies as punishment.’141 Thus, it follows logically, if criminal justice debt 

qualifies as punishment, it must be meted out in the same fashion as other forms of criminal 
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punishment – by a jury of the defendant’s peers selected from the local community. Laura 

Appleman succinctly articulates a historical position on punishment: 

 

So, when do state-imposed sanctions rise to the level of punishment? Punishment 

can be defined as ‘the infliction of pain on a person because he has done wrong.’ 

John Rawls explained that ‘a person is said to suffer punishment whenever he is 

legally deprived of some of the normal rights of the citizen on the ground that he 

has violated a rule of law…’ More comprehensively, Andrew von Hirsch argued 

that ‘[p]unishing someone consists of visiting a deprivation (hard treatment) on 

him, because he has committed a wrong, in a manner that expresses disapprobation 

on the person for his conduct.’ All of these definitions would certainly include 

financial sanctions imposed by the state.142   

 

However, despite this more contemporary jurisprudence and understanding of the Sixth 

Amendment, ‘the imposition of criminal justice debt still takes place in the neglected corners 

of criminal justice.’143 This is both a frustration and an opportunity. What is lacking here is the 

collective energy required to force the judicial system to reconcile its action with its 

responsibility. And case history tells the full story – while small, yet significant, constitutional 

gains are made, the full implementation of these gains’ consequence has yet to be realized. 

Coupling a new advocacy discourse with a constitutional claim could help to bring this tension 

to the fore. Forcing the state and the mechanisms of criminal justice to confront criminal debt 

as criminal punishment could help to prise open space and force legal discomfort.  
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New Approaches to Rights Claiming  

 

If constitutional approaches to reducing the punishing march of criminal justice debt are not 

enough, then rights claimants must use constitutional claims as broader opportunities to be 

exploited. Perhaps the role of the lawyer in these cases should not merely be the enforcer of 

precedents laid out by the US Supreme Court but rather, more broadly, he could ask for the 

state to live up to its initial promise of meting punishment in the furtherance of the original 

goals of ‘incapacitation, rehabilitation, deterrence, and retribution.’ This final section will 

address the intervention possibilities of using critical conducts to confront the operation of 

criminal justice debt.  

 

If subjects and their attorneys are going to find success using these strategies, they must first 

understand the narratives of truth that have emerged to support the criminal justice system. 

Foucault reminds us that discourses of truth help to undergird principles and systems of right 

and law. Without these discourses, the authoritativeness of such systems of governance would 

be absent and crumble. While this applies on a more macro scale (to the international legal 

system, the human rights regime, and domestic legal structures), they also exist in micro 

ecosystems of right and governance, including at the municipal level. Further, these discourses 

– either intentionally or not – create opportunities for individual players to aspire to power. 

Aspirations to power are not uncommon outside of the legal system (particularly in the 

academic disciplines144), but in the structures of right and law, these aspirations can ultimately 

concretise not only as norms, but also as authoritative narratives of truth, not merely 

discourses.145 This is crucial here, because what is at stake are not merely the livelihoods, 

 
144 Foucault, Society Must Be Defended (n 109) 10. 
145 ibid 66-67. 



 163 
 

freedoms, and futures of defendants caught in the criminal justice cycle. It is also the way in 

which these persons’ identities are articulated in the broader legal and social conversation.146 

Truth effects, stemming from narratives of ‘truth,’ effect beliefs. While this currently imprisons 

offenders inside restrictive identities, it is possible to imagine reversing these effects. 

Concretised identities are difficult to confront, as they become part of a more regionalised 

discussion around behaviour, characteristics, and predictive trends.147 Once a community or 

type of individual is painted with an identifying personality, finding the space to resist this 

characterisation becomes more urgent and more problematic, as resistance efforts can, at worst, 

lend no real redress or, at worst, serve to reinforce the existing characterisation itself.148 In order 

to begin doing this, rights claiming must be a challenge to social and legal norms, not specific 

categories of rights or legal distinctions. In the adversarial system, rights-claiming is often a 

contest in which one party – or one legal argument – trumps the other. Instead, rights claiming 

needs to be constantly focused in on the method and theory of normative re-ordering inside the 

machinations of the criminal justice debt process. 

 

Therefore, I propose a three-pronged strategy. First, those caught in the criminal justice debt 

web must be reimagined as full citizens, and not merely in the eyes of the law. To do this, 

offenders (many of whom were convicted of petty low-level offenses, including jaywalking 

and sagging one’s pants too low149) must be portrayed not as petty criminals, but rather as how 

they are actually treated in this system: as customers. This would be most effective in advocacy 

 
146 For a conversation around identity formulation in the denial/granting of rights, see generally Zivi (n 60). 
Also for a gendered perspective on identity creation in criminal justice fines and fees, see Joshua Page, Victoria 
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campaigns that rebrand terms like ‘defendant, offender, convict,’ and ‘probationer’ in more 

commercial terms, laying bare the deep discomfort inherent in the attempt to commercialise 

criminal justice. Second, strategic litigation must also be deployed. By recruiting and 

influencing cause lawyers in municipalities, local resources could be galvanised and put into 

action amidst the existing advocacy campaigns. Selecting certain egregious cases (those that 

have clear constitutional merit or have led to dramatically punishing life conditions) and 

organising around those cases will target public attention on both the legal injustice as well as 

the normative dissonance. Finally, and simultaneously, local representation on city councils 

must be targeted. Without a long-term vision for genuine reform, and the legislative muscle to 

execute it, even powerful advocacy and litigation strategies may not find permanent purchase.  

 

Reimagining Low-Level Offenders  

 

If low-level offenders are currently categorized as atypical, potentially dangerous, and potential 

recidivists, an anchoring component of any emancipatory strategy must be revising this 

perspective. Social movement theorists have developed a three-factor analysis of social 

movements. First, these theorists attempt to identify the particular ‘political opportunities’ that 

may lead to a movement’s growth and strength. Second, they look to the way in which political, 

social, and legal resources are deployed in concert to achieve a movement’s goals. And finally, 

scholars articulate the ‘framing process by which movements define their identities and 

goals.’150 This final component, the ‘framing process,’ is at issue in my first method of 

resistance to criminal justice debt. However, this element of the strategy is less concerned with 

the goals of any particular resistance movement, and more concerned with the way in which 

 
150 Peter O’Connell, ‘Cause Lawyers and Social Movements: Perspectives from Post-Katrina New Orleans’ 
[2008] University of New Orleans Theses and Dissertations 25 <https://scholarworks.uno.edu/td/660>. 
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those affected by it are ‘framed.’ As discussed in the opening chapters, liberty and democracy 

are not concrete ideas; rather, they are a practice. This practice is constantly shaping what it 

means to have rights, and onus is on us, the subjects of law, to claim rights. In other words, 

these rights are not to be identified, articulated, and then implemented; but rather, they are to 

be created through the rigorous and eternal process of deliberation, contestation, and struggle. 

This applies to criminal justice debt in terms of the regional-juridical relationship subjects have 

with the courts, the community, the police, and to one another. The practice of subjectivity and 

identity will help further define subjectivity and identity. The more one practices his or her 

rights, the more those rights become attainable objects, and the more seasoned and sharper that 

practice becomes.  

 

Those captured by the criminal justice debt cycle are framed in a particular manner.151 Often 

defendants are perceived to be irresponsible recidivists.152 This plays out in both the language 

and process of the court system as well as in the broader discourse around low-level criminal 

offenses at the municipal level. Characterisations of criminality tend to stick to communities 

with lower socio-economic standards. The addition of criminal justice fines and debt (as a 

result of, mostly, lower-level offenses, like traffic violations and quality of life convictions) do 

not serve to enhance either the financial reality nor the discursive perception of these 

communities.153 By deploying a unique form of rights-claiming, it is possible to begin walking 

back the discursive perception of these communities and these individuals caught up in the 

abusive practice of criminal justice debt. We can, as Karen Zivi has argued, begin to imagine 

these spaces and people not by the limits of their rights and socioeconomics, but rather we can 

 
151 For a look at how race plays a role in this framing, see Elizabeth Jones, ‘Racism, Fines and Fees and the US 
Carceral State’ (2018) 59 Race & class 38. 
152 Appleman (n 556) 1502–1503. In which Appleman explains how overwhelmingly difficult fee and fine 
structures often motivate recidivism, thus helping to bolster the narrative that low-level criminals are bound to 
re-offend. 
153 ‘Too Good to Be True: Private Prisons in America’ (n 548) 7–8. 
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‘…acknowledge injury and identity without being bound by them.’154  

 

One method I am proposing emerges from this chapter’s earlier analysis of governmentality 

and pastoral power. As I articulated earlier, the micromanagers of this system (the private 

probation officers, and to a lesser extent the court officials), or the pastors overseeing the flock 

of debtors, are hybrid officials serving both a governmentality and a pastoral power system. 

The best way to practically exploit this tension in analysis is to re-identify defendants in 

advocacy and legal campaigns of resistance. This time, not as defendants per se (with all the 

loaded discursive weight attached), but rather as unwilling customers of this particular category 

of the neoliberal structure. They pay for the privilege of entering the milieu. They finance the 

operation of their suppression. As this thesis has already emphasised, using rights language to 

do emancipatory politics always runs the risk of re-instituting power centres.155 For example, 

Foucault was reluctant, in his earlier work, to use rights language in his interrogation of the 

death penalty and the right to suicide, fearing a backlash of sovereignty.156 However, deploying 

a unique rights language approach at the municipal level, particularly in the United States, 

might be effective specifically because of the autonomous authority they enjoy.157 As many are 

partially detached from their state budgets, and rely instead on revenue generation from fines, 

fees, and penalties, their political will is determined by their ability to actually collect such 

 
154 Zivi (n 60) 86. 
155 Golder, Foucault and the Politics of Rights (n 114) 160. In which he argues: ‘…it has to be acknowledged 
that not all power relations are equally susceptible of strategic reversibility and recoding, not all political names 
as hospitable to dissonant meanings: some are significantly more supple, more protean, than others. Here the 
question ultimately becomes a strategic one as to when one attempts to engage and when one does not, 
preferring instead what Judith Butler calls the “performativity proper to refusal.” … we saw toward the end of 
the last chapter, for example, that he was unwilling to run the risk of prosecuting a rights-based opposition to the 
death penalty for precisely this worry about complicity and reinforcement.’ 
156 ibid 143. in which he argues: ‘…in short, Foucault worries that a tactical deployment of rights will lead not 
to the overcoming of the death penalty but either to its possible refinement or an abolition that stops short of 
critically engaging the penal apparatus that nourishes it.’ 
157 For a look at the history of municipal incorporation – and the development of their autonomy therein – see 
Agustin Leon-Moreta, ‘Municipal Incorporation in the United States’ (2015) 52 Urban studies (Edinburgh, 
Scotland) 3160. 
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penalties.158 Thus, the re-imagining of identities, in concert with a careful exposure of more 

newly-defunct value claims (muscular police forces, drug crackdowns), might have the traction 

to move the cultural attitudes in certain communities away from aggressive policing and 

sentencing, and thus significantly impact the juridical health of partially self-financed 

municipalities.  

 

Engaging Strategic Litigation  

 

Any emancipatory strategy must also seek to deploy conventional means of contestation using 

new, more strategic methods. Traditional litigation, as described in the previous section has 

produced some victories and re-interpreted some doctrinal elements of the US Constitution. 

But it has not produced large scale redress for those victimised by criminal justice debt.159 It is 

my contention that this is partially due to the adversarial, winner-take-all system of traditional 

rights claiming. As I mention in earlier chapters, to the extent that rights are trumps, they are 

not effective, and do not bring about clear ends (or clear winners and losers) in political and 

legal battles. What legal activists could be more concerned with is normative reordering, not 

merely individual juridical success. This provides a little insight into Foucault’s strategic idea. 

When engaging in a critical conduct of rights, particularly when a successful contest against 

the state is achieved, the risk is that both the normative perception of the now defunct injustice 

remains solid, and more importantly, the crucial resources, techniques, expertise, human 

resources, and institutions that administered that injustice remain – and may be more dangerous 

still, having suffered a very public wound. Instead, we need strategic litigation that works 

alongside and in collaboration with advocacy struggles. In this way, litigation becomes not an 

 
158 Sobol (n 538) 524–540. 
159 Appleman (n 556) 1516–1521. In which the author describes some of the legal victories awarded using the 
Sixth Amendment, demonstrating the narrow means through which defendants can claim rights. 
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individual contest, but an amplified banner event for a community of persons similarly 

struggling, on a much larger stage. More to the point, strategic litigation is a very clear, public, 

and muscular component of a broader strategy of a ‘conscious practice of freedom.’ 

 

Determining the type of strategic intervention is crucial for rights claimants. Generally, there 

are two general categories of cause lawyers: first, those that advocate on traditional legal-liberal 

grounds, in favour of rights and rule of law, and who find favour most successfully in 

authoritarian contexts; and two, the more transformative cause lawyers who seek social and 

egalitarian causes, and who can find more purchase with their argumentation and method in 

more pluralistic states, like the United States.160 However, these strategic litigators can only be 

effective if the legal advance is aligned with the historic and cultural norms already embedded 

in national contexts.161 One potential avenue is to abandon the traditional legal approach in 

criminal justice debt cases, and instead focus not on the breaches of law, but rather on the 

language deployed to articulate the breach or the standard by which such offenders are judged 

in their ‘ability to pay.’ The goal here is to get both courts and the local community to stand up 

and take notice; not to take notice of a unique or clever argument, or a clearer demonstration 

of a failure to adhere to Bearden, but rather to recognise the court’s failure in serving its larger 

duty of rehabilitating and deterring. With the re-identification of defendants, and advocacy 

campaigns pursuing the agenda locally, and the facts laid bare of the true cost of criminal justice 

debt (in negative revenues, in further deteriorating communities, and actual lives impacted), 

combined with one particularly egregious constitutional case, there is a powerful potential for 

meaningful reform. Further, this cooperation with lawyers, defendants, activists, and local 

 
160 Austin Sarat and Stuart A Scheingold, Cause Lawyering and the State in a Global Era (University Press 
2001) 335–337. 
161 ibid 160-164. 
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communities serves a broader goal – a sense of control over their own governance. Peter 

O’Connell describes this potential: 

 

Marshall (2006) maintains that lawyers and movement activists can cooperate to employ a 

variety of legal and direct-action strategies that can frame the issue in ways that can gain 

popular support for the cause. She provides examples of strategies developed cooperatively 

between movement leaders and lawyers that involve a combination of legal strategies and 

direct-action strategies more familiar to the activists. This resembles the ideal version of 

collaboration that several lawyers describe. She posits that this interaction may be, in the end, 

favorable to the movement, as its members ‘through this interaction with the legal 

system’…learn how to gain control over the political processes that govern their lives.162 

 

Ultimately, the nature of strategic litigation will vary from municipality to municipality. And 

it will also be conditioned by the political orientation, the political vulnerability, and the 

political participation of various communities. Reforming the criminal justice debt system 

cannot be won solely in the courts. It will take the affected community to bring it to heel. 

 

Local Representation 

 

Finally, alongside defendant re-identification and strategic litigation, legal activists concerned 

with criminal justice debt must also think of longer term, more durable solutions. Any reforms 

gained would be under legislative threat without popular support at the level of local 

government. Michael Sances and Hye Young You argue that the fact that ‘…fines and fees are 

often implemented in a dramatically racially discriminatory fashion may partially explain why 

 
162 O’Connell (n 681) 81. 
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turnout is particularly lower among poor minority voters in the United States.’163 However, the 

presence of representatives from affected communities like these, demonstrably shows slowing 

rates of incarceration and reduced administration of criminal justice fines and fees. Again, these 

authors argue that  

 

…if the presence of black representatives on city councils gives black citizens a 

channel to deliver complaints and concerns regarding unequal treatment, 

descriptive representation may reduce a city’s use of fines. Alternatively, a black 

councillor could monitor the degree to which the budget depends on exploitative 

sources. Consistent with past findings that descriptive representation matters for 

city policy …we find the presence of black council members significantly reduces 

the relationship between race and fines.164 

 

Historically, increased contact with law enforcement decreases democratic participation.165 But 

an effort to place more representatives in positions of power could help tip the scales back in 

the direction of political participation. A politically engaged community is one that looks after 

its own diverse needs and protects its own complex subjects. 

  

Conclusion  

 

Offenders caught in the net of criminal justice debt face an uphill battle. Not only does a 

punishing cycle of fee and fine collection trap these subjects in an eternally downward 

trajectory, but it also reinforces already-robust perceptions of such individuals. Worse still, the 

 
163 Michael W Sances and Hye Young You, ‘Who Pays for Government? Descriptive Representation and 
Exploitative Revenue Sources’ (2017) 79 The Journal of politics 1090, 1093. 
164 ibid 1091. 
165 ibid 1093. 
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operation of criminal justice debt at the municipal level is not anomalous. Rather, it is systemic. 

There is a persistent focus on reaping revenue from low-level offenders, many of whom have 

been targeted in lower socio-economic neighbourhoods. It is important to understand both the 

actual constituencies and the perception of these communities when forming resistance 

strategies – both legal and not – to counter the punishing cycle of criminal justice debt. In many 

ways, traditional and historic responses to financial and municipal injustice have failed to 

account for the patterns that seem to follow arrest and conviction rates for low-level offenses.166 

This chapter relies upon and rests on the shoulders of the varied critiques of criminal justice 

debt and the unequal distribution of justice in this field. This inquiry is not designed to confront 

classic critical approaches that seek to demonstrate these failures in the criminal justice system. 

Rather, this chapter seeks to learn from the challenges of previous interventions (both litigative 

and academic) and provide a strategy for both discursive and legal intervention in the hopes 

that rights claimants in this space can escape concrete identities and find economic and social 

justice. 

 

 

 

 

 

 

 

 

 

 

 
166 Sobol (n 538) 501–504. 
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CHAPTER 5: CLAIMING A FUNDAMENTAL RIGHT TO DIE 

 

Introduction  

 

In 2015, Dr Sandy Buchmann, a Canadian palliative care physician, decided that he would help 

his terminal patients end their life.1 He made the decision following a major court ruling in 

Canada2 that paved the way for legislation legalising assisted suicide for anyone over the age 

of 18 with ‘a grievous and irremediable medical condition.’3 But like most physicians – 

Canadian and otherwise – laws protecting individuals’ right to die left Dr Buchmann unnerved 

and upset.4 Medical training teaches physicians to heal, to protect, to prevent, and to prolong 

life. He claims that ‘our goal was always to sustain life, but my palliative care training always 

taught me about suffering and palliative care is there to optimise living and dying.’5 Medical 

aid in dying is controversial, and yet legal in many parts of the world.6 Dr Buchmann claims, 

like most doctors, that ‘it’s hard. It stays with me,’ but also that ‘I’ve felt that I’ve helped my 

patients in ways that I could never have helped them before. I feel better about it as a physician, 

as a professional, to be able to finally alleviate their suffering.’7 This chapter delves in the 

complex and difficult themes, rights, motivations, and traditions that inform the conversation 

 
1 Gemma Fraser, ‘Right to Die: Interview with Canadian Palliative Care Doctor Dr Sandy Buchman’ (Holyrood, 
19 February 2019) <https://www.holyrood.com/inside-politics/view,right-to-die-interview-with-canadian-
palliative-care-doctor-dr-sandy-buchman_9904.htm> accessed 13 January 2021. 
2 Supreme Court of Canada, ‘Supreme Court of Canada - SCC Case Information - Search’ (1 January 2001) 
<https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14637/index.do> accessed 21 July 2021. Department of 
Justice Government of Canada, ‘Supreme Court of Canada Ruling’ (25 February 2016) 
<https://www.justice.gc.ca/eng/cj-jp/ad-am/scc-csc.html> accessed 21 July 2021. 
3 Department of Justice Government of Canada, ‘Legislative Background: Medical Assistance in Dying - 
Legislative Background: Medical Assistance in Dying’ (15 January 2016) <https://www.justice.gc.ca/eng/rp-
pr/other-autre/ad-am/p1.html> accessed 21 July 2021. 
4 Karen Porter and Katharine G Warburton, ‘Physicians’ Views on Current Legislation around Euthanasia and 
Assisted Suicide: Results of Surveys Commissioned by the Royal College of Physicians’ (2018) 5 Future 
healthcare journal 30. In which a quantitative account demonstrates UK physicians’ reluctance to adopt further 
reforms when it comes to the right to die. 
5 Fraser (n 698). 
6 ‘Ethical Controversy Persists in Medical Aid in Dying Laws’ (2018) 34 Medical ethics advisor. 
7 Fraser (n 698). 
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around the contemporary right to die movement. The trajectory of the chapter is informed by 

the subjugated knowledge(s) that swirl beneath the discourse of the contemporary right to die 

conversation. The content bounces from context to context, understanding that while individual 

legal systems vary in jurisprudence, the fundamental rights and the rights language that inform 

this debate remain similar. It is also important to know that, at times, many different terms will 

be used: right to die, fundamental right to die, euthanasia (active/passive), assisted suicide, and 

physician-assisted suicide. All of these carry distinct definitions, duties, and regulations in 

contexts where they are legal.8 However, for the purpose of clarity, I will be employing ‘right 

to die’ in relation to any interrogation of a legal protection for a self-determined death. Any 

use of other terms will be strictly bound by the conversation in which they appear. This chapter 

will ultimately argue that, paradoxically, the fundamental right to life ensures that a 

fundamental right to die must also be protected. To arrive at this argument, the theoretical 

framing laid out in the first three chapters will be critical, particularly the way in which the 

‘right to die’ subject emerged from history and how his subjectivity is not concrete, but rather 

malleable. The argument will proceed in four sections. First, I will explore the historical 

orientations to the right to die, both in antiquity and in the major religious traditions. Second, 

I will explore the lives of the marginalised in the LBGTQ community, which highlights the 

necessity of a fundamental right to die. Third, I will construct the argument for an ‘aesthetic’ 

fundamental right to die, using a Foucauldian analysis of rights and patient subjectivity. And 

finally, the fourth section will explore some recent juridical failures and successes of right to 

die cases, and then delve into the lessons for future campaigns that can be drawn from both 

landmark and lesser-known rulings on right to die legislation. Born of the fundamental right to 

life, this chapter demonstrates that constitutional protections designed to ensure the dignity and 

 
8 Owen Dyer, Caroline White and Aser García Rada, ‘Assisted Dying: Law and Practice around the World’ 
(2015) 351 BMJ : British Medical Journal h4481. Then, for a delineation of the terminology involved in the 
right to die discourse, see the response: ‘Re: Assisted Dying: Law and Practice around the World’ h4481. 
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protection of the life of a subject equally protects his right to determine his own exit. This is a 

kind of reorientation to death and the end of life as a practice, a way of taking hold of one’s 

identity and subjectivity in a way that frees one from the traditional processes of confronting 

life’s most difficult moment. Re-engaging the subjectivity of the right to die claimant as a 

subject of the right to life places the state in an unprefigurable position and makes the state 

contend with the normative thrust of the most critical protection in the rights regime – the right 

to life. 

 

Section I: Emergence of the Right to Die  

 

Suicide: An Ancient Idea 

 

The Stoics and the philosopher Seneca provide some ancient, historical grounding of our 

current understanding of suicide and the contemporary orientation of right to die organisations.9 

The early Stoics believed in the moral right to suicide, under certain conditions.10 In fact, the 

first Stoics (Zeno and Cleanthes11) both exited their lives via suicide.12 Stoics believed in 

dutifully following life according to natural motivations.13 However, they distinguished 

between two forms of ‘following,’ or adhering to, these natural functions, called kathekonta: 

the first duty is regardless of circumstance (such as maintaining health and fitness), but the 

second set of duties is determined by certain circumstances.14 The Stoics claimed that the right 

of suicide belonged in this second category of duties owed to oneself and the community. 

 
9 For a broad overview of Seneca and the Stoics perspective on suicide, see Walter Englert, ‘Seneca and the 
Stoic View of Suicide’ (1990) 184 The Society for Ancient Greek Philosophy Newsletter. 
10 ibid 3.  
11 ibid 2. For a fuller review on the lives of these Stoics, see of Citium Zeno, The Fragments of Zeno and 
Cleanthes (Arno 1973). 
12 Englert (n 706) 2. 
13 Kai Whiting and Leonidas Konstantakos, ‘Stoic Theology: Revealing or Redundant?’ (2019) 10 Religions 
(Basel, Switzerland ) 193. 
14 Englert (n 706) 3. 
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Specifically, suicide was required if one’s moral or bodily integrity was compromised in such 

a way that one could no longer carry out the first set of kathekonta. The Stoics argue that ‘… 

it was permissible, perhaps even the duty, of a person who was being forced to perform an 

immoral or shameful act to commit suicide to avoid having to do it.’15 This was a radical take, 

at the time.16 Seneca goes further, arguing that the external pressure exerted on an individual 

was not necessarily the evil. The evil was the mind bending and collapsing as a result of such 

pressure.17 If the mind cannot distinguish what he calls the ‘indifferents’18 (like torture and other 

forms of oppression) from duty and instead perceives the external pressure as evil itself, ‘the 

mind gives way, is seized by fear, and one can no longer die as one ought: “virtuously, sensibly, 

and courageously.”’19 

 

Many Classics experts agree20 that the Stoic embrace of the duty of suicide (under certain 

circumstances) emerged from the Greek Stoic, Panaetius.2122 He wrote the doctrine of the four 

personae,23 which outlined and delimited the proper navigation of an honourable and dutiful 

Stoic subject. Unlike the Cynics, who claimed a duty (the earliest form of a ‘right’) to commit 

suicide if one is unable to live a life based on a near-clinical reason,24 the Stoics – and 

 
15 ibid 5. 
16 For a broad overview of Foucault’s engagement with Seneca and the radical, emancipatory potential of 
suicide, see Thomas F Tierney, ‘Suicidal Thoughts: Hobbes, Foucault and the Right to Die’ (2006) 32 
Philosophy & social criticism 601. 
17 Englert (n 706) 11. 
18 ibid. 
19 From Seneca’s Letter 77. See Richard M Gummere (tr), Epistles, Volume II — Seneca (Harvard University 
Press 1920) <https://www.hup.harvard.edu/catalog.php?isbn=9780674990852> accessed 21 July 2021. 
20 For example, see Getty L Lustila, ‘Adam Smith and the Stoic Principle of Suicide’ (2020) 28 European 
journal of philosophy 350. 
21 G Reydams-Schils, ‘Authority and Agency in Stoicism’ (2011) 51 Greek, Roman and Byzantine studies 296, 
299. 
22 It is important to note that while this section on the concept of ‘suicide’ in antiquity informs the current right 
to die debate, I will not be pursuing an intervention on contemporary suicide and the various causes, 
consequences, and subjectivities therein.  
23 See Christopher Gill, ‘Personhood and Personality: The Four-Personae Theory in Cicero, De Officiis I’ 
(1988) 6 Oxford Studies in Ancient Philosophy 169. 
24 Georges Minois, History of Suicide: Voluntary Death in Western Culture (Lydia G Cochrane tr, Johns 
Hopkins University Press 1999) 44. 
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particularly Panaetius – sought to grapple more with duties owed to oneself in the face of 

profound ethical dilemmas. It could be argued that Panaetius was most concerned with 

adherence to the four personae for the non-wise.25 As wise men would understand deeply the 

action required in the face of personal or professional conduct, the non-wise would likely be 

troubled, trapped, and fall victim to moral error.26 Thus Panaetius’ work, in part, was an 

aspirational approach to ethical duties.27 As such, ‘just as the wise man will commit suicide or 

suffer death rather than commit any evil, so should the non-wise on this latter account suffer 

punishment, and, if the stakes are high enough and one is brave enough, even death, rather than 

commit any action which is not consistent with their personae…’28 These early approaches to 

the role of suicide for a person of integrity echo in current right to die movements, which argue 

that dignity (as well as physical and psychological integrity) are sacrosanct in contemporary 

understandings of the right to life. However, it is the concept of ‘effective history,’ as laid out 

in the early theoretical chapters, that will help to excavate a particular method for analysing 

current right to die discourse. 

 

While the Stoics placed the emphasis on duty to self, and adherence to personal and 

professional conduct when grappling with a self-determined exit, later philosophical 

approaches deviated, at times, wildly from the Panaetian school of thought. Most famously, 

Plato and Aristotle developed a new Greek orientation to the role of duty.29 While differing in 

their approach to the right of suicide, both philosophers de-emphasised the role of the 

individual’s duty to himself, and rather placed a duty to both the divine and the community in 

 
25 Gill (n 720). 
26 Englert (n 706) 5. 
27 Gill (n 77). 
28 Englert (n 64) 6. 
29 Saxby Pridmore and Milford McArthur, ‘Suicide and Western Culture’ (2009) 17 Australian and New 
Zealand journal of psychiatry 42, 49. 
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any moral struggle ending with suicide.30 While Plato’s take on the doctrine of a self-

determined exit began in an earnest, and faithful, approach to the protection of a divine, whole 

community, it ultimately metastasised into a ‘…crude sort of eugenics, recommending 

infanticide for deformed infants to ensure that only the best individuals inhabited the state.’31 

Aristotle concurred, too, with the role euthanasia (both involuntary and voluntary) plays in the 

protection of the wider society and the protection of personal character. However, Aristotle 

was fiercely opposed to suicide. He claimed that this action was ‘…an offense against the state, 

because man owed a civic duty to the state.’32 As a result, ‘dishonour was attached to the 

surviving family, and a penalty was imposed.’33  

 

The ancient Greek philosophers who confirm the narrow duty or right of suicide agree that one 

condition permitting the act is the presence of an overwhelming illness.34 This thread of history 

will play a significant role in the contemporary right to die conversation. The interaction 

between orientations to suicide and death in antiquity and within the major monotheistic 

religions coalesce to form a broad narrative on illness and a self-determined exit in the 

contemporary discourse. Overwhelming, terminal illnesses that come with extreme strife and 

physical suffering, in contemporary society, can be treated palliatively with different forms of 

high-dosage, high-powered, opiate drugs.35 However, in antiquity, the presence of palliative 

care was scant at best. The Greek philosophers took different avenues to reach their 

conclusions. Much like the debates in contemporary right to die discourse, the motivations and 

justifications for both euthanasia, suicide, and assisted suicide articulated in antiquity cleaved 

 
30 Minois (n 721) 45. 
31 Jennifer M Scherer, Euthanasia and the Right to Die: A Comparative View (Rowman and Littlefield 1999) 2. 
32 ibid.  
33 ibid.  
34 Englert (n 706) 3. 
35 ‘Opiods “Key in Palliative Care”’ Stamford Mercury (Stamford (UK), 2012). 
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off segments of the social body.36 The influential motivations and justifications also 

simultaneously normalised, marginalised, and ghettoized various discourses around the role of 

rights owed to oneself, to others close to one, to the wider community, and to the state. 

However, the most persistent, and potent, element in these conversations is the role illness 

plays in one’s ability to carry out his duties. Does an individual have an eternal duty to his 

family and the state? Does unbearable pain, weakness, or incapacity entitle one to compromise 

and ultimately free oneself from the responsibility owed to the state and community? If so, how 

are the appropriate levels of suffering delimited and confirmed? And on whose authority? 

These questions are met differently, but with equal force, from antiquity until the present.  

 

Perhaps the most significant argument against the right to suicide and euthanasia emerges from 

the tradition of the Christian Church.37 However, it is possible to glean some understanding of 

religious approaches on the right to die pre-Christianity. Doctrinally, both the Old Testament 

and Jewish philosophers in antiquity present various different arguments both favouring and 

disfavouring the right to a self-determined exit.38 However ‘while the Talmud does not 

explicitly forbid suicide, there is a high level of agreement in the Orthodox Jewish tradition on 

the repudiation of active euthanasia and assisted-suicide practices.’39 Somewhat contrary to the 

Christian tradition, morality and the questions around the application of moral adherence are 

transformed into ‘questions of legal obligation or responsibility.’40 In other words, the 

Talmudic tradition encourages the believer to concentrate not on what rights he has, but rather 

on what duties he owes when facing a moral dilemma.41 The Old Testament has some examples 

 
36 For a look back at a serious moment of controversial eruption over euthanasia, see JACOB M APPEL, ‘A 
Duty to Kill? A Duty to Die? Rethinking the Euthanasia Controversy of 1906’ (2004) 78 Bulletin of the History 
of Medicine 610. 
37 Tierney (n 713) 618. 
38 See generally David Daube, ‘The Linguistics of Suicide’ (1972) 1 Philosophy & Public Affairs 387. 
39 Scherer (n 728) 25. 
40 ibid 99. 
41 ibid 18. 
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of famous suicides, including Abimilech, Samson, Saul, and Zimri,42 and in no place exists an 

explicit condemnation or proscription of suicide.43 By the time of the Talmud, the Jewish 

prohibition on suicide had solidified, but it came with a number of exceptions. For example, 

during the siege of Masada44 in 73 CE, over 900 Jewish warriors were ordered, it is reported in 

the religious tradition, to commit mass suicide.45 Despite the disputed nature of this historical 

claim,46 the important echo is the religious exception ostensibly afforded to these warriors. The 

story of Saul is the most enlightening.47 After losing all three of his sons (and the battle) to the 

Philistines,48 he falls on his sword – to the horror of his men. However, both Saul and his sons 

were granted the same burial rituals, anointments, and fasting rites.49 Thus, trickling through 

the tradition we find concrete, dramatic exceptions to the proscription of suicide in Judaism. 

Exceptions in Judaism, however, do not necessarily rise to the level of ‘conscious practice’ in 

a behaviour of political resistance. However, they do create a residue of exceptionality, which 

is then narrativized in the trajectory of the religious tradition. 

 

Fundamental Rights in Tradition  

 

The religious prohibitions on suicide echo into the present in the major monotheistic religions. 

But in Judaism, unlike Christianity, exceptions are narrativised and even celebrated in the 

Talmudic tradition.50 On the other hand, the origin – and evolution – of the proscription of 

 
42 ibid 25. 
43 M Pabst Battin, The Least Worst Death: Essays in Bioethics on the End of Life (Oxford University Press 
1994) 189. 
44 ibid 190. 
45 It is important to note that some archaeological records dispute both the numbers and claim that the evidence 
of mass suicide at Masada is scant.  
46 See generally Nachman Ben-Yehuda, The Masada Myth: Collective Memory and Mythmaking in Israel 
(University of Wisconsin Press 1995). 
47 Further substantiate from previous footnote 
48 Battin (n 740) 207–208. 
49 ibid. 
50 For a contemporary exploration of the mythology of Masada, see Moshe Dann, ‘Masada and Jewish Heroism: 
A New Perspective’ [2019] The Jerusalem report 8. 
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suicide in the Christian tradition tracks differently.51 The central prohibition on a self-

determined death is clear: the commandment ‘thou shalt not kill.’52 While widely interpreted 

colloquially as the prohibition against killing others, St. Augustine laid the doctrinal 

groundwork for a more sophisticated reading, ultimately arriving at the prohibition of suicide.53 

Prior to Augustine’s interpretation, religious debate focused on two central problems with 

including suicide under the commandment’s prohibition. First, most agreed that the word ‘kill’ 

in the commandment means ‘wrongful killing.’ This muddies the water vis à vis prohibition 

on a self-determined exit, particularly given the textual and scriptural evidence of suicide being 

exceptionally appropriate in cases of martyrdom.54 Second, the commandment has a problem 

of latitude. The prohibition on killing is immediately breached with the killing of plants and 

animals. Indeed warfare, too, is involved with not only killing, but usually quite brutal, bloody, 

and protracted killing. In order to make sense of these challenges facing the commandment’s 

authority, Augustine argues that ‘private killing,’ or that which is carried out without ‘… the 

orders of a divine or divinely constituted authority…’55 is a crucial distinction included in the 

commandment’s prohibition. Thus, any act of killing that comes only from one’s own will is 

explicitly forbidden, including suicide, Augustine argues.56 This construction also has the 

added virtue of shoring up the Just War doctrine, which granted divine, lethal authorisation to 

sovereigns in campaigns of conquest.57 The Fifth Commandment, while interpreted as an 

absolute prohibition on suicide, is also doctrinally interpreted (by both Augustine and other 

religious scholars58) so persuasively that the Christian orientation to divine killing and private 

killing undermined (and I would argue, minimised) the value of the Commandment. In the 

 
51 Nils Retterstøl and Øivind Ekeberg, ‘Christianity and Suicide’ (Oxford University Press, 2009). 
52 Scherer (n 728) 1–13. 
53 See generally Tierney (n 713) 19. 
54 Battin (n 740) 210. 
55 ibid. 
56 Battin (n 740) 210. 
57 William P Brown (ed), The Ten Commandments: The Reciprocity of Faithfulness (Westminster John Knox 
Press 2004) 251. 
58 Tierney (n 713) 618–619. 
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Christian tradition, at least, there is a lack of serious grappling59 with the debate of antiquity: 

that is, when the opportunity to live a life honourably evaporates (as a result of illness, or 

compromised character), what does a moral individual do? Or more specifically, what does the 

individual have a right and a duty to do? This unwillingness of contemporary religious 

discourse to engage seriously with the historical debate around self-determined death opens an 

opportunity for those seeking both more flexibility in interpretation and also more control for 

rights-claimants over a life, and a life well-lived. 

 

One potential way forward for rights-claimants from this morass left by approaches in antiquity 

is to discuss the possibility that the right to die is or should be enshrined as a fundamental right. 

If religious prohibitions offer clear exceptions to this prohibition, how can these exceptions be 

captured in contemporary legal and political discourse? Some scholars advance the argument 

that ‘natural’ rights, enshrined in most national constitutions and human rights texts (like life, 

liberty, property, and so on), are tied fixedly to human dignity.60 In other words, to remove 

these rights from the individual would be to compromise his integrity as a human, thus violating 

the basic principles established by advanced understandings of human rights.61 However, other 

scholars argue that dignity is so inherent to the human that it cannot be stripped from them 

regardless of the discrimination, oppression, or suffering to which an individual is subjected.62 

For them, a formal confirmation of suicide as a fundamental right that emerges from a dignity 

argument is flawed.63 Some argue that including the right to die – presumably to protect the 

 
59 See generally Corinna Delkeskamp-Hayes, ‘Euthanasia, Physician Assisted Suicide, and Christianity’s 
Positive Relationship to the World’ (2003) 9 Christian bioethics 163. 
60 See, for example, P Tiensuu, ‘Whose Right to What Life? Assisted Suicide and the Right to Life as a 
Fundamental Right’ (2015) 15 Human rights law review 251. Also, see Benny Chan and Margaret Somerville, 
‘CONVERTING THE “RIGHT TO LIFE” TO THE “RIGHT TO PHYSICIAN-ASSISTED SUICIDE AND 
EUTHANASIA”: AN ANALYSIS OF CARTER V CANADA (ATTORNEY GENERAL), SUPREME 
COURT OF CANADA’ (2016) 24 Medical law review 143. 
61 Battin (n 740) 274–275. 
62 See ibid 277–286. 
63 For a discussion on dignity, see generally ibid 282–283. 
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role of self-determination and personal autonomy in the most extreme sense – in any formal 

declaration would undermine one of the most important fundamental rights: the right to life.64 

Right to life advocates claim that a right to die opens the door to discrimination and potentially 

lethal new policies that would cravenly cull elderly populations while masquerading as the 

ultimate protection of autonomy and dignity.65 This argument also implies that this would have 

the fringe benefit, for callous health insurance providers, of reducing enormous costs of end-

of-life care in hospitals and hospices.66 It could even motivate government accession – the main 

financial sponsor of hospice and end of life institutions in the United States, via Medicare – to 

reduce financial strain.67 Another argument advanced against formalising a fundamental right 

to die emerges from powerful religious groups with interests other than just proscribing this 

right. These groups have invested enormous resources in pro-life advocacy campaigns.68 They 

have large political stakes in maintaining the integrity of their agenda, which they see 

threatened by the right to die campaigners who argue the more radical claim that suicide is a 

fundamental right.69 Not all these arguments stem from vested interests elsewhere, however; 

there is a long religious history condemning (for the most part) a right to die or a right to 

suicide, and this translates to contemporary religious doctrine.70  

 
64 See generally Tiensuu (n 757) 251–281. 
65 For one argument in favour of the prohibition of assisted suicide along these lines, see Danuta Mendelson and 
Mirko Bagaric, ‘Assisted Suicide through the Prism of the Right to Life’ (2013) 36 International journal of law 
and psychiatry 406. 
66 For a review of the potential rationing of health care, particularly in hospices, see Battin (n 740) 64–65. 
67 Ari Gandsman, ‘“Old Age Is Cruel”: The Right to Die as an Ethics for Living’ (2018) 29 The Australian 
journal of anthropology 209, 211. 
68 For example, see Daniel Williams, ‘The Partisan Trajectory of the American Pro-Life Movement: How a 
Liberal Catholic Campaign Became a Conservative Evangelical Cause’ (2015) 6 Religions (Basel, Switzerland ) 
451; Clyde Wilcox and Leopoldo Gomez, ‘The Christian Right and the Pro-Life Movement: An Analysis of the 
Sources of Political Support’ (1990) 31 Review of Religious Research 380. 
69 ibid. 
70 See ‘Not Dead Yet and the Christian Right’s pro-Life Movement’ (Dignity in Dying) 
<https://www.dignityindying.org.uk/blog-post/not-dead-yet-and-the-christian-rights-pro-life-movement/> 
accessed 21 July 2021.; Lianne Laurence, ‘Alberta Bill to Protect Conscience Rights of Pro-Life Healthcare 
Workers Passes First Reading’ (LifeSiteNews, November 2019) <https://www.lifesitenews.com/news/alberta-
passes-bill-to-protect-conscience-rights-of-pro-life-healthcare-workers> accessed 21 July 2021. Christine 
Rousselle, ‘Maine’s pro-Life Movement “re-Vitalized” to Oppose Abortion, Assisted Suicide Laws’ (Catholic 
News Agency, August 2019) <https://www.catholicnewsagency.com/news/41959/maines-pro-life-movement-re-
vitalized-to-oppose-abortion-assisted-suicide-laws> accessed 21 July 2021. 
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Ancient philosophical and religious grappling with the notion of a self-determined exit 

resonates today. Most of the core ideas that challenged the scholars of antiquity (inviolableness 

of life, dignity, human value, the divine, duty to oneself and others, and so on) continue to 

challenge advocates on both sides of the right to die conversation in contemporary discourse. 

However, one crucial development in rights-protection discussions, since the global adoption 

of human rights as a common language,71 is the frequent reference to marginalisation and rights 

inequity. While antiquity focused mainly on distinctions between the rational and irrational, 

the wise and non-wise, and the enlightened and unenlightened (and historically, religions 

distinguished between believers and non-believers, sinners and holy), conversations today 

concern also categories of the visible and the protected. My intention in the following sections 

is to first, outline the challenges (including some that echo from antiquity and traditionalist 

religious discourse) facing marginalised individuals in the right to die conversation, and second 

– in light of these challenges – make the argument for the establishment of a fundamental right 

to die for all individuals. 

 

Section II: Right to Die and Marginalised Communities  

 

A good entrance into the discussion of whether the right to die is fundamental is through the 

lens of the experience of the marginalised, not the privileged.72 The heightened tension, anxiety, 

and insecurity of life experience from the periphery amplifies the urgency needed in this right 

 
71 For a look at how rights language has entered most contemporary resistance movements, see Sara Burke, 
‘WHAT AN ERA OF GLOBAL PROTESTS SAYS ABOUT THE EFFECTIVENESS OF HUMAN RIGHTS 
AS A LANGUAGE TO ACHIEVE SOCIAL CHANGE’ (2014) 11 Sur : international journal on human rights 
26. 
72 Even in the Global North where rights protections are more strongly protected, marginalised communities and 
individuals struggle to claim rights. See Sue Westwood, ‘LGBT Ageing in the UK: Spatial Inequalities in Older 
Age Housing/Care Provision’ (2016) 24 The journal of poverty and social justice : research, policy, practice 63. 
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to be protected. In the 2020 Democratic primary campaign debate on 20 November 2019, 

Senator Cory Booker of New Jersey pithily described the experience with evolving legislation 

for marginalised populations.73 Vice President Joe Biden, in response to questions about 

legalisation or decriminalisation of marijuana, said that not enough research had been 

conducted to determine the addictive properties or health consequences of marijuana.74 He 

continued that its use needed to remain criminalised as it was potentially a ‘gateway drug,’ 

leading to harder drug abuse.75 In a country where the tide of both public opinion and medical 

research is swelling in the other direction,76 Senator Cory Booker, in response to Vice President 

Biden’s comments, claimed ‘marijuana is already legal for privileged people, and the War on 

Drugs has been a war on Black and Brown people.’ As with many proscriptions on borderline 

behaviour (or activity in which the social position is starting to influence legal character), the 

enforcement of laws disproportionately affects communities on the periphery.77 These are 

places where resources to flex juridical muscles to confront such enforcement is either lacking 

or weak. As a result, they are at the thin mercy of the pro bono, institutional largesse of large 

firms with the capacity to take on costly – yet socially consequential – civil rights cases.78 

Fundamental rights,79 too, can be violated, particularly when the recognition of said right is 

 
73 For a quick look at the racial disparities in drug arrests in the United States, see Ojmarrh Mitchell and 
Michael S Caudy, ‘Examining Racial Disparities in Drug Arrests’ (2015) 32 Justice quarterly 288. 
74 For the clip in question, see CNBC Television, Cory Booker Goes after Biden on Race Record and Marijuana 
Stance <https://www.youtube.com/watch?v=NzXg2JASFfU&ab_channel=CNBCTelevision> accessed 21 July 
2021. 
75 H Harrington Cleveland and Richard P Wiebe, ‘Understanding the Association between Adolescent 
Marijuana Use and Later Serious Drug Use: Gateway Effect or Developmental Trajectory?’ (2008) 20 
Development and psychopathology 615, 631. In which the authors claim that ‘The notion that marijuana use 
leads to hard drug use began as the environmentally deterministic stepping stone model … but it morphed into 
the more moderate gateway hypothesis in the 1970s. Our findings continue the gradual dissolution of this 
notion. They suggest that the link between earlier marijuana use and later hard drug use, which has been 
interpreted as a gateway effect, may actually be a genetically influenced behavioural trajectory.’ 
76 Jeremy Berke Lee Shayanne Gal, Yeji Jesse, ‘Marijuana Legalization Is Sweeping the US. See Every State 
Where Cannabis Is Legal.’ (Business Insider) <https://www.businessinsider.com/legal-marijuana-states-2018-
1> accessed 21 July 2021. 
77 See Mitchell and Caudy (n 770). See also Keeanga-Yamahtta Taylor, From #BlackLivesMatter to Black 
Liberation (Haymarket Books 2016). In which Keeanga-Yamahtta explores the ‘postraciality’ of the United 
States still reeling from historic injustice. 
78 Appleman (n 556) 1539–1540. 
79 Fundamental rights are, for the most part (in the United States context), rights which have been recognised by 
the US Supreme Court as needing a much higher degree of protection. These rights are often enshrined in the 
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perceived as threatening, more broadly, to the social body. But when and how this threat is 

elaborated – when a marginalised individual or community is the subject of such a rights claim 

– is at the crux of my argument around establishing a fundamental right to die. If the right is 

perceived as a threat, it is, inherently, also a right up for interpretation and reconceptualisation. 

Sue Westwood argues that, ‘… older lesbians and gay men are multiply disadvantaged by an 

increased risk of feeling that life is not worth living due to affective inequalities.’ She continues 

by claiming that a ‘denial of access to the right to die both under such circumstances, and/or 

by a denial of access to the right to die if they wish to resist the normativities associated with 

a passive, medicalized death.’80 This opens the door to a more nuanced, not strictly legal, 

discussion of what the right to die debate means to those living non-traditional lives.81  

 

Establishing a fundamental right to die might be a source of emancipation for such 

marginalised communities and subjects. Further, still, however, the grappling with such a 

fundamental right offers the opportunity to reframe the question to whom fundamental rights 

are owed. Professor Michael Dorf argues that there are two distinct types of challenges to 

fundamental rights: direct burdens and incidental burdens.82 The most explicit manner in which 

a fundamental right is delimited is constitutionally. In the United States, the Bill of Rights 

outline the most crucial protections, including the right to life, the right to bear arms, voting 

 
US Constitution (and Constitutions of other advanced Western nations), most often in the Bill of Rights or 
established in the rigorous due process jurisprudence. Some headline fundamental rights include: the right to: 
privacy, procreate, marriage, contraception, interstate travel, custody of one’s children, and voting. 
80 Westwood, Sue. ‘Older Lesbians, Gay Men, and the “Right to Die” Debate: “I Always Keep a Lethal Dose of 
Something, Because I Don’t Want to Become an Elderly Isolated Person,” Social and Legal Studies 26(5) 2017. 
607. 
81 Westwood (n 769). 
82 Michael C Dorf, ‘Incidental Burdens on Fundamental Rights’ (1996) 109 Harvard law review 1175, 1177. In 
which he argues that ‘from the perspective of a right holder, the severity of a law’s impact has no necessary 
connection to whether the law directly or incidentally burdens the right’s exercise. Direct burdens can be trivial 
… whereas conversely, incidental burdens can be extremely harsh … nevertheless [US] Supreme Court 
precedent sharply distinguishes between direct and incidental burdens.’ 
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rights, freedom of the press, and the right against unreasonable searches and seizures.83 

Irrespective of their fundamentality, many of these rights are violated and challenged on a 

regular basis.84 For example, challenges on the freedom of the press can occur somewhat 

incidentally:  

 

a second category of content-neutral restrictions consists of those laws that expressly restrict 

noncommunicative activities but have an incidental effect on free speech. The number of laws 

falling within this second category is virtually limitless. It includes, for example, environmental 

and minimum wage laws that raise the price of newspapers, thus dampening public debate…85  

 

The tension found in legal challenges to euthanasia and physician-assisted suicide do not 

always fall along conflicting legal norms; rather the pressure on challenges to prohibitions on 

the right to die often face more religious and moral norms (derived from religious doctrine) 

that undergird legal prohibitions.86 The ethics of the right to die debate often control the legal 

narrative, making claims vulnerable on both the religious and discriminatory moral standards 

fronts. This is particularly challenging for those with non-traditional lives. Some ‘feminists 

have critiqued healthcare law, arguing that while narratives of choice prevail, “law also works 

to define the boundaries of permissible choices, since some requests for bodily interventions 

are ruled out.”’87 Narrative of choice and autonomy will also be discussed in much greater 

detail later, specifically concerning the right of access to assisted suicide for pregnant women. 

 
83 ‘The Bill of Rights: A Transcription’ (National Archives, 4 November 2015) 
<https://www.archives.gov/founding-docs/bill-of-rights-transcript> accessed 21 July 2021.  
84 For a review of the American Civil Liberties Union, one of the most crucial institutions involved in the 
protection of civil righs and exposure of civil rights violations, see David Cole, ‘In Defense of American 
Liberties: A History of the ACLU’ (1992) 90 Michigan Law Review 1404. 
85 Geoffrey R Stone, ‘Content-Neutral Restrictions’ (1987) 54 The University of Chicago law review 46, 105. 
86 Scherer (n 728) 22–23.  
87 Sue Westwood, ‘Older Lesbians, Gay Men and the “Right to Die” Debate: ‘I Always Keep a Lethal Dose of 
Something, Because I Don’t Want to Become an Elderly Isolated Person’ (2017) 26 Social & legal studies 606, 
608. 
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The privileging of vitality and of respect for life claims can remove an individual’s right to 

exercise choice and control through ownership claims over her body.’88 Thus the delineation 

of any particular fundamental right is conditioned by the seriousness or perceived authority it 

enjoys doctrinally. But also, and more significantly, the bracketing off of such rights is 

influenced by prevailing social and moral standards that continually evolve in the shaping of 

legal debate and discourse. Establishing a fundamental right to die would be an achievement, 

as it would secure a method of legal resistance; but it would also help individuals reimagine 

their own medical subjectivity in a milieu that purports to value life above all else but does not 

take this claim seriously in right to die cases. By consciously gripping onto the grey areas of 

‘fundamentalness’ within legal categories – and thus, practicing their own freedom – rights 

claimants can both seek new interpretation but also work toward redefining their identities as 

rights-claimants.  

 

Imagining one’s medical subjectivity – particularly as one heads toward one’s twilight years – 

can be even more fraught for non-traditional individuals. Arguing for the right to die along 

traditional legal lines offers some concrete paths for those wishing to self-determine their end. 

But there are various angles of argumentation that provide a more rigorous, nuanced 

justification for establishing such a right. The role of heteronormativity in the right to die debate 

is understudied and often misunderstood.89 For example, the gender gap in end-of-life facilities 

is pronounced. Women outnumber men by a large margin.9091 One elderly gay man, Stan, 

expresses his concern about a potential stay in a female-dominated long-term care facility, 

 
88 ibid. 
89 ibid 609. 
90 Stipica Mudrazija, Mieke Beth Thomeer and Jacqueline L Angel, ‘Gender Differences in Institutional Long-
Term Care Transitions’ (2015) 25 Women’s health issues 441, 6. The authors conclude that ‘almost two-thirds 
of nursing home residents in our sample are women.’ 
91 According to the Kaiser Family Foundation, in 2014 long-term nursing care residents were 66 percent female 
and 34 percent men (of 1,406,220 residents total). 
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where norms prioritising traditional relationships and sexuality are prominent: ‘in a care home 

…I would be a minority, a) because I’m male and b) because I identify as being gay. And the 

care staff [makes] assumptions and [says], “sit next to Gladys, because she hasn’t got 

anybody.” And I’m thinking, “I don’t want to sit next to Gladys, I’d rather sit next to Bob.”’92 

On the other hand, some elderly lesbian women fear the dark, sexual culture that can be 

endemic at long-term care facilities, and often not taken as seriously93 as other healthcare 

priorities: ‘Some of that I saw in my mom’s nursing home, old blokes, just, letch, you know. 

“Oh, dykes, phew, give me half a chance, mate.” And when you’re old and weary you don’t 

want to be fighting that kind of crap off, really.’94 Gay men and women in long-term care 

facilities – or those facing that imminent reality – must confront these unique, heterosexist 

challenges, and rely on their experiences, or those of them close to them, in any pursuit for 

control over their end-of-life plans and methods. These concerns are valid and persistent and 

leave those nearing the end of their lives with distinct and unique challenges – in addition to 

those faced by all at the end of life. However, worse still, this further demonstrates that 

institutional reforms (inside such care homes) would likely resolve many of these tensions, 

thus tabling any broader discussion needed around the fundamental right to die.  

 

Another distinct challenge for marginalised elderly communities emerges as a stouter force 

against any type of institutional reform. This challenge is that of massive social and familial 

isolation. This kind of suffering is amplified in certain national and cultural contexts (like the 

United Kingdom, where social isolation afflicts all age groups, and reverberates so strongly 

 
92 Westwood (n 784) 621. 
93 Maria Helen Iversen, Astrid Kilvik and Wenche Malmedal, ‘Sexual Abuse of Older Residents in Nursing 
Homes: A Focus Group Interview of Nursing Home Staff’ (2015) 2015 Nursing Research and Practice 716407. 
94 Westwood (n 784) 627. 
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that the UK recently established a minister of loneliness95) but is also more acute for elderly 

gay and lesbian individuals. The unequal treatment some individuals receive in these care 

homes is cultural, but some is structural as well.96 Nancy Fraser outlines a tripartite model of 

equality that works toward defining the ‘what’ of how equality is assessed. She claims this 

triad comprises: ‘resources (economic); recognition (social status, cultural visibility and 

cultural worth); and representation (social and political participation and access to justice).’97 

Fraser concludes that these three categories are necessary for even, uninterrupted equality 

across categories of communities. But, she argues, ‘there is increasing recognition that 

inequalities are spatially and temporally reproduced: “the ability to enact some identities or 

realities rather than others is highly contingent on the power-laden spaces in and through which 

our experiences are lived.”’98 Gay men and women facing existing marginalisation due to 

sexual orientation must confront new challenges as the ageing process begins in earnest. Many 

traditional, normative family structures offer systems of social support and representation 

through children and extended family.99 Some marginalised gay individuals face 

peripheralisation through intra-family discrimination,100 which is intensifies as ageing takes 

hold. This is more acute if a gay subject made the choice to not have children. And, in a context 

like the United Kingdom, where isolation and loneliness are painful factors regardless of sexual 

orientation,101 being gay can present a multi-layered wave of isolation when physical 

capabilities start to fade. This also affects older gay individuals who feel as though they have 

 
95 ‘Minister for Loneliness Appointed to Continue Jo Cox’s Work’ BBC News (17 January 2018) 
<https://www.bbc.com/news/uk-42708507> accessed 21 July 2021. The article refers to a 2017 study, which 
concludes that loneliness is as harmful as smoking 15 cigarettes per day. 
96 Westwood (n 769) 70.  
97 Larry Ray and Andrew Sayer, ‘Social Justice in the Age of Identity Politics: Redistribution, Recognition, and 
Participation’ (SAGE Publications Ltd, 1999). 
98  Gill Valentine, ‘Theorizing and Researching Intersectionality: A Challenge for Feminist Geography’ (2007) 
59 The Professional geographer 10, 19. 
99 Westwood (n 784) 619–622.  
100 ibid 609. 
101 For a case study review of UK loneliness in particular, see Christina R Victor and Keming Yang, ‘The 
Prevalence of Loneliness Among Adults: A Case Study of the United Kingdom’ (2012) 146 The journal of 
psychology 85. 
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spent a ‘completed life,’ and yet are not suffering from a terminal illness.102 Crushing isolation 

for these marginalised communities raises the more problematic issue for those campaigning 

for a fundamental right to die: by relaxing the standard of physician-assisted suicide and 

passive/active euthanasia (from a right only owed to those in extreme physical suffering to 

include suicide for non-terminally ill individuals), what are we saying about the seriousness 

with which we are addressing root causes of social exclusion and mental health? This question 

– and resulting uneasiness – haunts many right-to-die advocacy groups that seek a radical, 

fundamental right to die. The notion of a self-determined exit from a ‘completed life’ – yet one 

which is medically sound – will not be explored in at length in this chapter, but it is a persistent 

concern for right to die advocates. However, it is important to note that this notion does indeed 

play a role in the lives of marginalised communities who also are facing end-of-life challenges 

as well. 

 

If a fundamental right to die is achieved, the role of suicide must be confronted. This is an 

uncomfortable reality for some contingents of the right to die advocacy community. The 

primary thrust of most death with dignity advocacy groups is securing a compassionate death, 

via passive/active euthanasia and physician-assisted suicide, for those struggling with an end-

of-life terminal illness. However, more radical campaigns argue for a wholesale right to die 

that does not necessitate a thorough, fully consented, multi-verified assessment of an 

individual’s physical state, including confirmation of exhausted medical interventions.103 This 

chapter will later explore the role of suicide as an act of Foucauldian resistance to state-

governed medical surveillance and disciplining. However, for the moment, it is important to 

bring in a crucial argument advanced in this more far-reaching community of right to die 

 
102 Gandsman (n 764) 215.  
103 The Hemlock Society is perceived, at least, to be one of these radical organisations. See ‘Assisted Suicide & 
Death with Dignity: Past, Present & Future – Part I | Patients Rights Council’ 
<https://www.patientsrightscouncil.org/site/rpt2005-part1/> accessed 21 July 2021. 
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advocacy communities: the denial of the right to die is a site of oppression, not merely an effort 

to preserve life. In other words, to ‘consciously practice one’s freedom,’ rights claimants here 

would seek to explore the conditions and character of such a space of oppression (a lack of 

medical infrastructure or support) and identify the specific denial of rights. For those, like some 

gay individuals, that believe they have lived a ‘completed life,’ and yet do not have a terminal 

condition, this type of approach resonates. Further, there have been cases of individuals 

committing suicide as an act of political resistance, and in an attempt to stoke the right to die 

debate and move it forward.104 Reaching back into antiquity once more, the suicide of Antigone 

presents a good foundation for the modern act of political suicide. Antigone, ‘for Lacanians…is 

the revolutionary suicide, a heroic subject of conscious death; for some political or feminist 

theorists, an antistatist advocate for the private realm’s virtues; for others, a heroine of the 

public.’105 It is Antigone’s overpoweringly startling dirge beforehand, however, that is crucial 

to her suicide. Her public and bold embrace of raw humanism in response to the death of her 

brother challenged the normative role of the feminine and the griever. This kind of palpable, 

carnal expression of loss helps to recalibrate humanism in the face of devastating state pressure. 

Bonnie Honig calls this ‘agnostic humanism.’ She claims that ‘…agonistic humanism is not 

centred on mortality and suffering; it draws as well on natality and pleasure, power not just 

powerlessness, desire not just principle, in quest of a politics that is not reducible to an ethics 

nor founded on finitude.’106 The articulation of Antigone’s grief – in which she frames her 

political dissent through the lens of the divine’s hierarchical position over the earthly, in which 

natal birth is transcends kinship found through marriage – concludes with pregnant finality in 

her suicide. While Creon had decided, moments before her execution, that she would be spared, 

 
104 It is important to note that the author here is referring to literal acts of suicide to advance a political project or 
project a political opinion. He is not referring to the more colloquial term ‘political suicide,’ in which a 
politician acts in a manner that would be catastrophic to his political career. 
105 Bonnie Honig (n 111) 18. 
106 ibid 4. 
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her choice to end her life writes her political position in stone. If the root of the prohibition on 

suicide, in antiquity at least, is a transcendent adherence to divine, non-derogable duties owed 

as a result of birth, what then does this say about our inherent character – as well as our rights 

and duties – as humans? Indeed, what does it also say about our innate ‘humanness?’  

 

Antigone’s story in antiquity also provides an ancient, profound connection between the right 

to life and the right to die. In the story, the death of Antigone argues that ‘humanness’ is 

inextricably tied to dignity. King Creon’s unwillingness to bestow burial honours on 

Antigone’s traitor brother, Polynices, profoundly violates an ethical boundary, Sophocles 

claims.107 I argue that wrapped up in this raw, controversial display of grief and suicide, 

Antigone makes the ultimate, courageous sacrifice in the name of – at least partially – human 

dignity. Despite his traitorous effort to unseat Creon, despite his (and Antigone’s) rotten, 

Oedipal, lineage, Antigone demands proper respect be paid upon his death. Human dignity, 

particularly as one faces their final end, becomes a crucial, urgent rudder. The role of dignity 

in the face of immense moral conflict plays out in other narratives dating from antiquity. The 

Stoics, as discussed in the first section of this chapter (and particularly Seneca, the Stoic 

philosopher), found that dignity must remain intact despite external pressure: ‘As Seneca tells 

us, the wise man, the ultimate standard of conduct, should not flee life, but exit it.’108 This is 

the most important distinction the Stoics and Seneca make: an act of a self-determined exit is 

not about relief; it is about recognising the limit of your ability to live honourably and choosing 

to exit with dignity intact. You are not fleeing pain; you are removing yourself from a life 

wherein you’re incapable of honouring your own self-worth and duty. Margaret Battin argues 

that ‘dignity, for all its apparent initial similarity to happiness or other utilitarian desiderata, 

 
107 ibid 10. 
108 Englert (n 706) 17. 
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differs from these conditions of the individual in a crucially important way; it is also a 

characteristic of the individual in relation to his or her world. This is in part what makes it so 

difficult to define.’109 Wrapping oneself in the moral purity of human dignity, principally for 

the political purpose of advancing an argument in the right to die debate, necessitates the 

responsibility to carefully and clearly showcase your orientation to it. In other words, ‘…the 

concept of dignity is not wholly empirical, but contains ideal features as well, even though it 

is not a substantive conception of the good.’110 For example, purely protecting one’s own 

dignity may violate the dignity – or the emotional character – of a loved one. In fact, 

‘sometimes a right which justifies suicide, like a right to perform other acts, overrides an 

individual’s duty not to harm others; you are sometimes morally permitted to pursue a course 

of action even though others may be harmed as a result.’111 In addition, the presence of 

‘profound pain’ may be equal to or even exceed the burden of one’s duties to others, making 

suicide ethically permissible. This is crucial in a radical formulation of a fundamental right to 

die, specifically for marginalised individuals. The pain of a peripheral existence compounded 

with the agonizing suffering of social exclusion and isolation, and the immense lack of support 

and socio-emotional infrastructure may contribute to this type of ‘profound pain.’ However, 

the dark reality of tacitly permitting ethical suicides for those not struggling with overwhelming 

physical pain must be confronted. The debates from antiquity help to inform contemporary 

orientations to the right to die. Within that debate, the reckoning with suicide still resonates 

today. In the construction of an approach to a fundamental right to die, such debates from 

antiquity help to bring – if nothing else – a nuanced approach to the role of ‘dignity’ in such a 

construction. 

 

 
109 Battin (n 740) 282–283. 
110 ibid.  
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Mental Health and Marginalised Communities  

 

In 1897, Emile Durkheim published Le Suicide: Etude de Sociologie, a wide-ranging study on 

suicide, based on the most comprehensive data from his era.112 While dated, controversial, and 

flawed in many respects,113 the work is still both a poignant time capsule of late Nineteenth 

Century attitudes on self-determination as well as pithy articulation of suicidal motivations. 

Durkheim claims that suicide is rooted in social problems, arguing that there are three central 

categories of suicide: ‘egoistic suicides, which affect individuals who are only minimally 

integrated into their familial, religious, or political groups; altruistic suicides … and anomic 

suicides, which occur when social mechanisms break down and fail to guarantee the 

satisfaction of elementary needs.’114 Other psychologists, sociologists, and behaviourists, 

through the ages, studied the motivations for suicide, including Freud, Halbwachs, and 

Baechler.115 Some, like Freud, claim that the suicidal urge is almost inherent (often referred to 

as the destrudo, the opposite of the libido), and when social pressure is coupled with a great 

inability to express one’s detest for another, that hatred is turned inward.116 Others, like 

Baechler, claim there is a tripartite ‘individualistic, genetic, and psychological explanation’117 

rooted in suicidal tendencies. However, Halbwachs, continuing the work of Durkheim, 

observes that the common theme in all suicides is solitude: ‘people only kill themselves 

following or under the influence of an unexpected event or condition, be it external or 

internal…which separates or excludes them from the social milieu, and which imposes on them 

 
112 Émile Durkheim, Le Suicide: Etude de Sociologie (Project Gutenberg) 
<http://www.gutenberg.org/ebooks/40489> accessed 21 July 2021. 
113 Minois (n 721) 322. 
114 ibid 322. 
115 For example, see: Shira Barzilay and Alan Apter, ‘Psychological Models of Suicide’ (2014) 18 Archives of 
suicide research 295; Maurice Halbwachs, The Causes of Suicide (Routledge & Kegan Paul 1978); Jean 
Baechler, Suicides (Blackwell’s Book Services 1979). 
116 Minois (n 721) 322. 
117 ibid 322-323. 
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an unbearable feeling of loneliness.’118 This ‘unbearable feeling of loneliness’ can typify any 

individual in personal or emotional turmoil. But if social conditions – like those experienced 

by members of non-traditional communities – are relentless and structurally conditioning a 

general marginalisation, the amplification of distress and isolation can trigger a suicidal 

intent.119 Poor social services, lack of intergenerational systems of support, and general 

isolation and exclusion can all lead to serious cases of profound hopelessness. One British man, 

Rupert, ‘articulates a combination of factors informing his plan to end his life: loneliness and 

isolation, being a “burden” to others, recurrent depression and a lack of support. There is also 

a cycle of inequality in his life, with early family rejection … contributing to his depression 

and an ongoing lack of family support compounding it.’120 Some struggling with crushing social 

exclusion and mental illness claim that these – while powerful – factors contribute mightily to 

a potential self-determined exit, they are not the only motivators: ‘Many … narratives engaged 

with issues which went beyond deficits in the care system. They linked assisted dying to issues 

of autonomy, choice and control and constructed the denial of assisted dying as a site of 

oppression, particularly for those (older) individuals who are reaching the end of their lives.’121 

I would argue, internalising the perspectives of those with experience, that when those 

struggling with dramatic isolation, exclusion, or lack of fundamental support (familial or 

otherwise) consider a self-determined death, it comes near to the experiences of those dealing 

with shattering terminal illnesses, but does not align entirely. This chapter, therefore, considers 

the debates on suicide from antiquity and today as necessary conversations in the argument for 

a fundamental right to die, but does not support including those suffering from profound mental 

illness into the category of potential rights-claimants. 

 
118 Halbwachs (n 812) 10. 
119 Andriy Yur’yev and others, ‘Some Aspects of Social Exclusion: Do They Influence Suicide Mortality?’ 
(2013) 59 International journal of social psychiatry 232. 
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 196 
 

 

SECTION III: Foucauldian Analysis of the Right to Die  

 

Role of Power in the Right to Die Conversation 

 

This project takes seriously the evolving nature of rights, the unequal application and 

distribution of rights, and the ways in which we might find interventions into what can be 

claimed as a right, and what is not yet prefigured in the claiming of rights. To more closely 

orient the right to die discussion into this type of analysis, we must once again return to the 

theoretical model laid out in the earlier chapters. For Foucault, an ‘insistence upon the 

contingency of the human emerges not as a liability but rather as a critical promise, as the 

unstable yet necessary condition of possibility for any and all rights claims.’122 The absolute 

contingency of the human subject renders the concept of ‘natural’ or ‘fundamental’ less 

concrete than doctrinal human rights texts and institutions would have one believe – instead, 

we must look at rights as political projects; alive and evolving, shaped by and shaping our 

various confrontations with one another and the state. If we can imagine rights in this fashion, 

then ‘…the content of a right cannot straightforwardly be derived from a necessary figure of 

the human and if that human is rather, as Foucault consistently holds, a contested and volatile 

construction, then rights emerge as historical and political artefacts which reflect the contours 

of 'the human' as s/he is variously constructed in discourse and regimes of power.’123 If rights 

are political objects – prodded, poked, and moulded by political subjects – that are always 

emerging, what then can this offer to the argument supporting the right to die? More important, 

does this add more tension and ambiguity to the discourse, leaving attempts at legislative and 

 
122 Ben Golder, ‘Foucault’s Critical (Yet Ambivalent) Affirmation: Three Figures of Rights’ (2011) 20 Social & 
legal studies 283, 289. 
123 ibid 290. 
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judicial reform prohibitively problematic? This section dives into these questions in earnest 

and seeks to construct the groundwork for what I am calling an aesthetic-fundamental right to 

die.  

 

One of the central challenges to any right to die campaign is the number of individuals 

connected to, influenced by, and with some governing power over the milieu in which the right 

to die debate takes place. First and foremost, other than patients themselves, are physicians. 

Since time immemorial, older – and sometimes younger – people have been ushered through 

their final moments with family and friends, as well as physicians (or healers of some variety), 

present at their side. The role of physicians has generally been to aid their patients through life 

with healing, pain reduction, and education. One of the oldest, binding pledges in existence, 

the Hippocratic Oath,124 clearly demarcates the boundaries and duties of the physician. Perhaps 

the most important of these duties is the oft-quoted line: ‘first, do no harm.’125 Physicians, when 

publicly polled, are more often than not reluctant to radically move toward a right to die, 

particularly when it involves the supervision of the physician himself.126 There is robust, 

structurally built-in anxiety beginning in medical training around the hastening of death.127 

 
124 While there is no consensus that this Oath was written by the Greek doctor Hippocrates, it is generally 
attributed to him and his pioneering work, situated often between the fifth and third centuries BCE. 
125 From the Latin: primum non nocere, translated from the Greek: ἐπὶ δηλήσει δὲ καὶ ἀδικίῃ εἴρξειν. In fact, 
however, the colloquial understanding of the Hippocratic Oath is often incorrect. Some medical schools obligate 
their graduating doctors to recite the Hippocratic Oath, some require a different type of pledge to their duty. 
Some medical schools require no pledge at all. Further, the ‘first, do no harm’ line is not from the Hippocratic 
Oath at all, but rather from Of the Epidemics, another Hippocrates text. However, for the purposes of this 
discussion, I shall use the colloquial understanding of the Oath, for despite the genealogical semantic errors, the 
solemn vow – in whatever form that takes, explicit or implicit – that physicians take is the crucial element of 
this discussion. See: Robert H Shmerling MD, ‘First, Do No Harm’ (Harvard Health, 13 October 2015) 
<https://www.health.harvard.edu/blog/first-do-no-harm-201510138421> accessed 21 July 2021. 
126 Porter and Warburton (n 701).  
127 See generally: Scherer (n 728) 113–114. In which the authors discuss late-twentieth century physician 
opinions on the right to die, claiming that ‘in 1988, 35 percent of Colorado physicians reported giving pain 
medication with the effect of shortening a patient’s life…[and] in 1994-1995, 22 percent of Michigan physicians 
said they “might be willing to participate with either the patient of physician taking the final action.’” Also see 
Porter and Warburton (n 701) 31. In which the author’s show that polling for euthanasia and assisted suicide in 
the UK is still quite low. When asked whether any new legislation was needed to decriminalise or legalise such 
practices (currently criminalised in the UK), due to palliative care advancements, 73 percent of physicians 
responded negatively. When asked whether they would participate in the termination of life, if legislation was 
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Further, there are dramatic consequences for physicians found guilty of assisting suicide or 

performing euthanasia in a nation where the practice is proscribed.128 And while many 

prosecutions of doctors are treated with great scrutiny, and though many convictions that result 

in a sentence come nowhere near the severity outlined in the law,129 most nations with 

prohibitions on the practice treat any commission as manslaughter or murder.130 The second 

category of stakeholders include religious leaders and their influential institutions. The first 

section of this chapter outlined some of the religious history and doctrinal foundation for 

contemporary orientations to the right to die. But many advocacy groups that campaign against 

a right to assisted suicide and euthanasia are underwritten by religious organizations or are 

explicitly governed by religious bodies.131 Both the Christian and Jewish traditions, 

traditionally, oppose the right to die. And various Christian organisations, in the United States 

particularly, are active politically in legislative campaigns attempting to securing these 

rights.132 A third crucial group of stakeholders include governing bodies, like the American 

Medical Association and the World Health Organization, who provide guiding principles, 

certifications, and licensing for physicians, and work in close alignment with state agencies on 

public health policy. The fourth major group of stakeholders are the right to die organisations 

(like the Hemlock Society, Death with Dignity (US organisations), Dignity in Dying, Assisted 

 
reformed to decriminalise or legalise euthanasia or assisted suicide, 59 percent answered negatively while only 
19 percent answered in the affirmative. 
128 For example, see: ‘In Japan, Doctors’ Arrests Spark Calls for Euthanasia Debate’ (South China Morning 
Post, 28 July 2020) <https://www.scmp.com/week-asia/health-environment/article/3094927/japan-doctors-
arrests-assisted-suicide-yuri-hayashi> accessed 21 July 2021; ABC News, ‘Montana Doctors Could Face Jail 
Time for Assisted Suicide’ (ABC News) <https://abcnews.go.com/Health/montana-doctors-face-jail-time-
assisted-suicide/story?id=18935792> accessed 21 July 2021. 
129 Shai Joshua Lavi, The Modern Art of Dying: A History of Euthanasia in the United States (Princeton 
University Press 2005) 134–135. 
130 ibid 144-145. 
131 See ‘Who We Are’ (ADF International) <https://adfinternational.org/who-we-are/> accessed 21 July 2021. 
132 See ‘Supreme Court Rejects Request for Right-to-Die Case to Be Heard’ (the Guardian, 27 November 2018) 
<http://www.theguardian.com/society/2018/nov/27/uk-supreme-court-rejects-right-to-die-case-hearing-noel-
conway> accessed 21 July 2021. IIn which Bowcott writes that ‘Dr Peter Saunders, campaign director of Care 
Not Killing, welcomed the rule saying: “the judges, parliamentarians, doctors and disability rights groups are all 
in agreement – that the safest law is the one we have…We have seen in the US states of Oregon and 
Washington that the fear of becoming a financial, or care burden is cited by more than half of those choosing to 
end their lives.”’ 
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Dying Coalition (UK organisations), along with their legal partners).133 The fifth group of 

stakeholders, and with whom a major confrontation in the right to die debate occurs, are both 

state and national legislators. Finally, state and federal justices play a major role in hearing, 

interpreting, and upholding (or responding to challenges to) right to die legislation. The many 

similar and disparate stakeholders in this debate help to articulate the boundaries and the key 

players of the debate and can help rights claimants develop their strategies for articulating a 

fundamental right to due. 

 

With the many stakeholders involved and invested in the propagation or the proscription of 

right to die legislation, narratives, power structures, and the distribution of power plays a 

particularly poignant role. The very notion of choosing to self-determine one’s own exit from 

the earthly world is at times sobering, but for the biopolitical state it is cataclysmic: ‘…this 

determination to die … was one of the first astonishments of a society in which political power 

had given itself the task of administering life.’134 Some make the claim that Foucault, especially 

in his later work on rights, had turned into a classic liberal (or further, neoliberal) in the way in 

which he framed rights, per se, as sites of resistance to power.135 His insistence on self-

deliverance via individual autonomy and liberty underlines this supposed intellectual turn: ‘the 

idea of bringing individuals and decision centres closer together should imply, at least as a 

consequence, the recognised right of each individual to kill himself when he wants to under 

decent conditions…’136 However, there is more nuance and deep radicalism inherent in 

Foucault’s orientation to the right to die. This is Foucault’s attempt to grab hold of rights and 

 
133 ‘About Us’ (Death With Dignity) <https://deathwithdignity.org/about/> accessed 21 July 2021; ‘About Us’ 
(Dignity in Dying) <https://www.dignityindying.org.uk/about-us/> accessed 21 July 2021; ‘About Us – Assisted 
Dying Coalition’ <https://assisteddying.org.uk/about/> accessed 21 July 2021. 
134 Foucault, The History of Sexuality Volume I: The Will to Knowledge (n 171) 138–139. 
135 See Peter Dews, ‘The Return of the Subject in Late Foucault’ (1988) 4 Glasgow Journal of Philosophy 37; 
Peter Dews, Logics of Disintegration: Post-Structuralist Thought and the Claims of Critical Theory (Verso 
1987). 
136 Michel Foucault, Power: Essential Works 1954-84 (James D Faubion ed, Robert Hurley tr, Penguin 2020) 
380. 
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rights discourse, to use it critically and instrumentally to make radical gains along non-

traditional avenues of rights-claiming. He is attempting to ‘…play the game of rights but not 

in the (state vs individual) terms seemingly dictated by the rules of the liberal game; rather, he 

tries to use the game of rights to inaugurate a different game, with a different mode of relation 

to life.’137 Ultimately, Foucault is attempting to articulate a confrontation with the state that 

does not fall along traditional, adversarial, juridical lines. Instead, he is ‘arguing that ending 

one’s life is the ultimate resistance to “the calculated management of life” through state 

administration of medical and social welfare systems, that is, “bio-power.”’138 Further still, the 

biopolitical spaces that govern illness and ill people work to medicalise ‘dying and death.’ This 

can be confronted by the act of suicide, the most sobering measure of autonomy; an exit not 

only from life, but from a carefully managed medical milieu that produces ‘disciplined dying 

subjects.’139 In other words, Foucault’s construction of the medicalised subject choosing 

consciously to exit their life is not merely finding relief (ostensibly from some form of profound 

suffering), but also giving immense agency and political weight to such a decision.  

 

A ‘disciplined, dying subject’ is much easier to usher through the complex matrix of end-of-

life care systems because the structure of what a human is supposed to do at the end of life is 

pre-arranged before birth. The various institutions – ‘psychological, medical, penitential, 

educational’140 – that regulate, supervise, and govern human interaction and behaviour work to 

not only normalise a certain orientation to life and death, they also more structurally make the 

idea of a human, or ‘humanness’ (and also the certain rights owed and obligations required), 

‘normative, self-evident and … universal.’141 The idea of a ‘universal humanism’ is propagated 

 
137 Golder, Foucault and the Politics of Rights (n 114) 129. 
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140 Golder, Foucault and the Politics of Rights (n 114) 288. 
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at both the international and national levels of governance. It is also supported doctrinally with 

a robust, comprehensive set of international human rights laws, undergirded by the Universal 

Declaration of Human Rights (UDHR). The framers of the UDHR (and especially Eleonor 

Roosevelt142) were visionary at the time, recognising that capturing a universal humanism 

would be dark and troubling in light of a world reeling from two astonishingly brutal, bloody, 

and divisive conflicts. Instead, they sought to create a document that saw universal humanism 

as aspirational, not realistic.143 This also helps to buttress the argument that claiming rights is 

not a techico-mechanical process but rather a political, evolving practice, and one that relies 

upon frequent and tense confrontations with historical definitions and boundaries. This notion, 

as the document’s influence reverberated throughout the international legal regime, was at 

some point either wilfully ignored or regrettably forgotten.144 Worse still, the notion of 

‘humanness’ and ‘humaneness’ have been used as political tools by wildly disparate political 

organisations, from ‘Marxists’ and ‘liberals,’ to ‘Catholics’ and ‘Nazis.’145 The universality of 

humanness and of human rights is both a blessing and a curse. It aspirationally seeks to lift 

people to a standard of life where dignity, autonomy, self-determination, and equality are 

respected regardless of origin or geography. However, at the same time, the universalism 

delineates a normative version of liberty and emancipation that is ultimately restrictive. As the 

‘universal’ character is accepted more broadly, the ‘universalness’ of the categories captured 

inside the notion of ‘humanness’ become more and more concrete. Foucault instead suggests 

 
142 Anya Luscombe, ‘Eleanor Roosevelt: A Crusading Spirit to Move Human Rights Forward’ (2018) 36 
Netherlands quarterly of human rights 241. 
143 ibid. In which the author demonstrates that Roosevelt, in spite of her enormous work to advance the cause of 
rights (for women, minorities, refugees, and ultimately, all humans), understood the realities of contemporary 
attitudes. When presented with an honorary Doctor of Laws at the University of Utrecht, she was recognised in 
part as a ‘perfect mother.’ See also Allida M Black, ‘Eleanor Roosevelt and the Universal Declaration of Human 
Rights’ (2008) 22 Magazine of history 34. In which it is argued that Roosevelt ‘played a key role in convincing 
the [US] State Department to expand its concept of human rights from … merely political and civil rights to 
include economic, social, and cultural rights.’ She also saw this as ‘…real political work’ that could lift those 
who ‘teeter between hope and fear.’ 
144 Substantiate  
145 Golder (n 53) 288. 
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that in rethinking humanness, there exist ‘… more secrets, more possible freedoms, and more 

inventions in our future than we can imagine in humanism as it is dogmatically represented on 

every side of the political rainbow: The Left, the Centre, the Right.’ Finding these spaces for 

‘more possible freedoms’ is central in the pursuit of a fundamental right to die, as shattering 

the image of a normative human, and normative human behaviour, is required to move the 

discourse from antiquated, religious notions of life and death.  

 

In order to find these ‘more possible freedoms’ that Foucault is suggesting lurk behind the 

normative, bio-disciplined medical order, it’s necessary to look at the way in which medicine 

– in concert with a variety of other apparatuses and institutions, including the state – disciplines 

medical subjects. The absolute contingency of the human is not, as some would suggest, its 

weakness. Those who critique Foucauldian power analysis and biopower come from both the 

left and right.146 Scholars on the left argue that the late Foucault embraced liberalism potentially 

because, at the end of his life, he began to understand that classical rights brought true 

emancipation.147 However, critiques of the Foucauldian construction of subjectivity only 

through contingency come also from the centre and right and claim that this analysis 

undermines the universality necessary to enforce and promulgate a theory of natural, 

fundamental, inherent rights.148 Instead, though, the contingent nature of subjectivity is a 

‘critical promise [of] … the unstable yet necessary condition of possibility for any and all rights 

claims.’149 This contingency is the fuel for a democratic practice of emancipatory rights 

claiming. It opens spaces inside the supposed ‘universal’ nature of a fundamental right and 

gives acceleration to new forms of interpretation. This type of analysis also begins to 

 
146 Golder, Foucault and the Politics of Rights (n 114) 158.  
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deconstruct a load-bearing pillar of the right to life argument.150 Margaret Somerville, a 

controversial figure151 in Australian and Canadian academic spaces, has written extensively on 

euthanasia and assisted suicide, arguing persistently and with great vigour against its 

practice.152 And while she concedes that her Roman Catholic background and practice influence 

her academic pursuits (the right to die included), she also vociferously claims that it does not 

inform her work.153 Unlike organisations and individuals in the right to life community who are 

explicitly tied to faith-based groups or religious communities proper, Somerville adds 

intellectual authoritativeness as an academic scholar of bioethics with numerous peer-

reviewed, published works.154 But the religiously-grounded notion of the ‘inherent worth of a 

human,’ common to the explicit condemnations of euthanasia and assisted suicide, can be 

gleaned in a reading of her work: ‘I have noted the possible connection between euthanasia 

and a mechanistic approach to people … [t]hat … is associated with consumer societies … this 

type of society disposes of worn-out or useless products.’155 Now this seemingly has more 

purchase than the simple ‘inherent human value’ argument. A consumerist society that 

 
150 In this sense, I do not mean, necessarily, anti-abortion campaigners and advocacy groups. Rather, here I 
mean those that actively work to discourage and repress any legislation that seeks legal use of euthanasia 
(passive or active) or physician-assisted suicide. However, in the anti-abortion advocacy groups do tend to 
overlap quite often, argumentatively, with right to life groups in the euthanasia debate. 
151 See, for example, Scott Woodcock, ‘Five Reasons Why Margaret Somerville Is Wrong about Same-Sex 
Marriage and the Rights of Children’ (2009) 48 Dialogue - Canadian Philosophical Association 867; Staff 
Writers, ‘“Pro-Euthanasia People Can’t Wait to Get Killing People” Says Ethicist Margaret Somerville’ (The 
Catholic Weekly, 22 August 2016) <https://www.catholicweekly.com.au/pro-euthanasia-people-cant-wait-to-
get-killing-people-says-ethicist-margaret-somerville/> accessed 22 July 2021.  
152 Chan and Somerville (n 757). 
153 See generally Margaret Somerville, ‘Judge Me by My Ideas, Not My Religion’ The Globe and Mail (24 
November 2013) <https://www.theglobeandmail.com/opinion/judge-me-by-my-ideas-not-my-
religion/article15577208/> accessed 22 July 2021. In which she writes ‘I began by describing the allegation that 
my views are informed by religion and it’s wrong on my part not to disclose that,’ further asking ‘would we be 
better or worse off not knowing what these people’s beliefs are?’  
154 However, it also must be noted that her publishing record is also perceived as suspect by some of her peers, 
see generally Udo Schuklenk, ‘Reportedly Margaret Somerville Is at It Again in the Globe and Mail, 
Celebrating Her Scholarship’ (Udo Schuklenk’s Ethx Blog, 24 November 2013) 
<http://ethxblog.blogspot.com/2013/11/reportedly-margaret-somerville-is-at-it.html> accessed 22 July 2021. In 
which Schuklenk, a bioethics professor at Queen’s University as well, argues that ‘Ms Somerville’s views are 
not seriously discussed in bioethics … she doesn’t publish in serious, mainstream bioethics outlets or serious 
mainstream international academic publishing houses. On her website there is zero evidence that she has any 
qualifications in biomedical ethics.’  
155 Margaret A Somerville, Death Talk: The Case against Euthanasia and Physician-Assisted Suicide (McGill-
Queen’s University Press 2001) 45–46. 
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accelerates at an exponential rate (in all respects, particularly population) is prone to experience 

resource shortages in narrow contexts that could encourage narratives of the necessity of 

involuntary euthanasia. Or as Somerville argues, ‘we need to consider also the wider effects of 

recognizing a right to die … [t]hat right could be converted into a duty to die with dignity. And 

that, in turn, could become a right of society to insist that the people “die with dignity” … or 

even an obligation to die.’156 However, Somerville retreats back to territory well-trod by 

traditional right to life advocates,157 claiming that compassion at times makes euthanasia ‘feel 

right,’ but that these practices ‘should not “feel right”’ as one of the fundamental principles on 

which to base our society.’ The attempt to reimagine what rights are when ‘humanness’ is less 

certain and contingently created reveals the ‘inherent value’ right to die position as always 

already flawed.158 It is important to note, too, the danger of destabilising the role of ‘inherent 

value’ of humans in this construction. However, practically, there is far more to gain for right 

to die claimants than to lose when building an argument that strikes at the heart of the right to 

life community. This leaves us in a quandary. If the ontological basis of humans’ natural, 

inherent rights (a bedrock principle of human rights discourse and human rights law) is 

disrupted, on what basis can we rest a claim to the fundamental right to die? If Foucault is 

correct in arguing that ‘the content of a right cannot straightforwardly be derived from a 

necessary figure of the human and if that human is rather … a contested and volatile 

construction,’159 then rights thus are revealed as only contingent tools, too, that emerged both 

inside and formed through various discourses and ‘regimes of power.’ But this problematically 

means that no universal, fundamental right to die can follow logically either.  

 

 
156 ibid 43. 
157 ibid 42-43. 
158 Foucault is not, nor am I, suggesting that ‘humanness’ is as a result valueless. Rather, I am positing that the 
very idea of what is fundamental about humans cannot be decoded with a simple reference to their essence. 
Rights, protection, and dignity are hard-fought privileges, not gifts received upon birth. 
159 Golder, Foucault and the Politics of Rights (n 114) 290. 
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The Construction of a Foucauldian, Fundamental Right to Die 

 

If we cannot rely on natural law to make a claim to the fundamental right to die, what then is 

the value of dispensing with the ontological nature of fundamental rights? Releasing these 

rights from their fixed ontological bases in fact reveals a ‘hidden margin of “freedom,” indeed 

the critical force of genealogy is directed at exposing false necessities and demonstrating that 

“people … are much freer than they feel.”’160 But ‘feeling’ free and achieving liberty in practice 

are two very different schematic ideas. It is important to construct carefully a fundamental right 

to die that is de-tethered from the ontological, metaphysical categorisation of rights. To achieve 

this, we must endeavour to find the counter conducts (inside rights discourse) that respect the 

contingency of their emergence. This kind of exploration ‘of values, morality, asceticism, and 

knowledge will never confuse itself with a quest for … “origins,” [and] will never neglect as 

inaccessible the vicissitudes of history.’161 The quest for origins that root rights in a moment in 

history (like the writing of the UDHR or the establishment of the central human rights law 

treaties) is doomed to concretise rights only in a specific interpretation that limit their power. 

Instead, this kind of dehistoricised journey  

 

will cultivate the details and accidents that accompany every beginning; it will be 

scrupulously attentive to their petty malice; it will await their emergence, once 

unmasked, as the face of the other…the genealogist needs history to dispel 

chimeras of the origin … he must be able to recognise the events of history, its 

jolts, its surprises, its unsteady victories and unpalatable defeats – the basis of all 

beginnings, atavisms, and heredities.162 

 
160 ibid 58. 
161 Foucault, Language, Counter-Memory, Practice (n 181) 144.  
162 ibid 144–145. 
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Understanding a fundamental right to die, using this kind of genealogical lens, gives the moral 

autonomy to ‘do as one pleases’ in terms of freedom and liberty, but it doesn’t necessitate an 

adversarial, state-supervised rights claim. Rather, it forces a grappling with the philosophical 

understanding of the human and his capacity for moral-political autonomy. It encourages 

subjects to take up the work of ‘consciously practicing their freedoms,’ and engaging with the 

norms around self-determined exits that have emerged since antiquity. The work of 

problematising the ‘rightness’ in this debate is the first step in constructing a different approach 

to a fundamental right to die. Problematising also throws into distress the traditional, liberal 

articulation of a right to die that cedes ‘to medical authorities the power to determine the 

conditions of any individual’s death.’163 Disrupting this process encourages the radical 

reformulation (in perspective and in law) of an exit from life not entirely controlled and 

surveilled by ‘the powers of law, state, and medicine [that] regulate not only one’s exit from 

life but also the character and quality of that life itself.’164 But formulating rights-claiming in 

this sense looks not at policy change as the end goal. Rather, the act of engaging in a rights-

claim instead is the method by which power arrangements can be shifted. In the right to die 

debate, what this means is the transformation of the subject claiming the right to die.  

 

Part of the reason a self-transformation during a claim for the right to die is so valuable is 

because of the way in which many of those asking for this right now live. While those suffering 

from agonising terminal illnesses have relentless pain, those in extreme social and familial 

isolation also struggle mightily with emotional and psychological pain.165 For those lucky 

 
163 Golder, Foucault and the Politics of Rights (n 114) 132. 
164 ibid. 
165 For example, see Karra Harrington and Martin J Sliwinski, ‘Loneliness and Social Isolation Cause Emotional 
Pain in the Elderly’ (2021) 54 Nebraska Nurse 9; Sarah Bannon and others, ‘The Role of Social Isolation in 
Physical and Emotional Outcomes among Patients with Chronic Pain’ (2021) 69 General hospital psychiatry 50. 
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enough to live in contexts where a right to die is legal or decriminalised, it is clear that this 

kind of power to self-determine leads to a more enhanced – not a bleaker – quality of life.166 

Some right to die activists frame the debate as not being so neat a binary division between anti 

and pro, or life and death. Rather, some ‘…are also “against” life in the word’s secondary and 

tertiary meanings— in the sense of both anticipation and preparedness and in the sense of 

coming into closer contact with.’167 These activists argue for a relationship with death 

characterised by earnest humility and informed curiosity. Or, in other words, a direction that is 

‘organised around and towards death can also paradoxically bring people into closer contact 

with life and what it means to be alive … [h]aving the power to end one’s life at any time 

allows [one] to be better engaged with the question of living.’168 This kind of reorientation to 

death and the end of life is a practice, a way of taking hold of one’s identity and subjectivity in 

a way that frees one from the traditional processes of confronting life’s most difficult moments. 

Similar to the argument laid out in the previous section, right to die activists dispute the notion 

that ‘inherent value’ is stitched into the fabric of the human being. Again, they do not claim 

the opposite – that human life is just a mass of cells, fumbling toward a certain end – but rather 

that life is not ‘a general absolute value in need of protection.’169 Instead they ‘focus on 

protecting fragile and momentary states of being.’170 The right to die, in practice, these activists 

claim, is a way of connecting to life, engaging in community, and attempting to emerge from 

the darkness of isolation and depression that catalyse a motivation to end one’s life. In other 

words, the inherent value argument strips agency from the subject. It simply provides a blanket 

protection that is embedded within the fundamental laws enshrined in most international and 

 
166 See ‘The Champion Who Picked a Date to Die’ The New York Times (5 December 2019) 
<https://www.nytimes.com/interactive/2019/12/05/sports/euthanasia-athlete.html> accessed 22 July 2021. In 
which Marieke Vervoot describes how having ‘euthanasia papers’ gave her the strength and freedom to pursue 
her athletic ambition, ultimately leading to multiple medals – and international fame – at the Paralympic Games 
in London and Rio. 
167 Gandsman (n 764) 216. 
168 ibid.  
169 ibid 218. 
170 ibid. 
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national law. Right to die activists suggest instead redefining the moments that matter most 

and instead seek protection over those. However, the nuance involved with protecting the right 

to die for those in intolerable pain and those in the more-difficult-to-quantify psychological 

pain is challenging to defend. But advocating for a type of a fundamental right to die requires 

embracing this tension and discomfort. It does not, however, mean that it does not also require 

a thoughtful, thorough, and close analysis of any potential framework around which a type of 

fundamental right is enshrined.  

 

Toward the Construction of an (Aesthetic) Fundamental Right to Die  

The conversation in this chapter leads to the following argument: comprehensive or radical 

new legal protection for euthanasia and physician-assisted suicide could in fact promote and 

encourage new, more compassionate policies of ageing care, and influence cultural norms 

around illness, care, and death. However, to achieve such legal protection, subjects cannot 

merely embrace traditional routes of constitutional litigation. Instead, they must first 

consciously examine the conditions of their own mortality and the mechanisms that currently 

exist to manage such mortality. The mechanisms and discourses that are involved in this 

management have a crucial argument: allowing a conscious right to die will ultimately lead to 

poorer medical care writ large. I argue that right to die cases, statistics, and narratives fly in 

the face of the claim that reducing prohibitions on euthanasia and assisted suicide would 

decrease levels of medical care, disincentivise medical advancements, and de-emphasise 

palliative care initiatives. The attempt to disentangle oneself from medicalised biopolitics 

(which compel ‘obedience to discourses of death-deferral and medical self-management’) is 

what Foucault calls ‘the preparation of one’s own death as an aesthetic project.’ This earnest 

reckoning with one’s own mortality both offers a chance at self-transformation and true 

fulfilment (in that one can ‘prepare [oneself] with all the passion, intensity, and detail that [one] 
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wish[es]’), and also provides the groundwork, more broadly, for destabilising the 

disciplinisation involved with end-of-life care.171 

This orientation to the right to die, one that does not rely specifically on constitutional claims 

to find legal protection for euthanasia and assisted suicide, will reconfigure ‘subjectivities … 

and relations between subjects.’172 This development of new subjectivities is potentially more 

potent that one particular juridical success in the courts.173 Honest, plunging conversations are 

difficult, especially for those enduring some form of extreme suffering. Isolation and exclusion 

from social interaction can be quite acute under certain end-of-life circumstances. But moving 

toward the development of the subject, not just the rights protection, is encouraged by the 

stories of those who have decided to take autonomy over their final life decision. These stories 

show radical transformation in perspective, and many examples of brave reckoning with 

conscious, emancipatory thinking. Such stories begin with the claim that the harm involved is 

not in the ending of a life, but first, in the prolonging of a toxic level of suffering, and second, 

in the withholding of autonomy and self-determination. These stories, more often than one 

would imagine, do not end with an assisted death.174 Rather, they end with a life buoyed by a 

renewed sense of control, a new hope for the value of the life left, and a passionate energy to 

connect with existing and new networks. This new kind of ‘relational right,’ as Foucault terms 

it, ‘aims to use rights discourse to carve out spaces for new forms of relation (community) to 

take place between individuals.’ In this way, just the mere act of engaging with ‘rights talk’ 

can work to ‘summon a community.’175 

 
171 Golder, Foucault and the Politics of Rights (n 114) 296. 
172 ibid 42. 
173 ibid 299.  
174 Atul Gawande, Being Mortal: Illness, Medicine and What Matters in the End (Profile Books 2015) 64. 
175 Golder, Foucault and the Politics of Rights (n 114) 299. 
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The preparation of one’s death as an aesthetic project is a fascinating yet deeply problematic 

notion. It is, more than anything, a practice. While there is an argument to be made that those 

undergoing severe trauma and suffering be permitted the autonomy to decide their final fate, 

could this be extended to those not classified as ‘adults?’ What might we saying about 18-year-

olds who endeavour to construct an ‘aesthetic project’ of their death? The goal, I would argue, 

in the development of an ‘aesthetic’ fundamental right to die is, first and foremost, the absolute 

permission to self-determine one’s fate. However, the second goal is the development of a 

community of subjects who – by sharing stories, shifting discourse, and lifting one another 

from the darkness contributing to physical or psychological strife – build the cultural 

infrastructure needed to move norms (not merely law) in end-of-life care. The goal is not to 

reduce palliative care services, but rather to bolster them. The goal is not to reduce the number 

of people admitted to hospice, but rather to increase the number of lives lived well in hospice. 

The goal is not to generally hasten the death of the elderly, marginalised, or terminally ill, it is 

to give those very subjects the power to resist a medicalised, disciplined infrastructure 

concerned almost exclusively with life extension, quality of life notwithstanding.176 Life, 

paradoxically, is both the practice and the goal in a new aesthetic, fundamental right to die. 

The right to a meaningful, safe, and fulfilling life – right to the very end. 

Section IV: Pathways Forward, Philosophical and Rights-based Challenges 

 

Unsuccessful Attempts at Legalising Right to Die   

 

One of the only major industrialised countries in the world to not embrace some form of 

physician-assisted suicide or euthanasia is the United Kingdom. While it is common practice 

 
176 Gawande (n 871) 187. 
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for physicians to use palliative care to reduce pain for patients in the end-of-life stage (including 

medicine that would certainly at least somewhat hasten death177), the High Court and 

Parliament have been absolute in their rejection of any method that wilfully ends life.178 The 

United Kingdom does provide for power-of-attorney, under the 2005 Mental Capacity Act, for 

patients who have lost the capacity to make decisions.179 Much like many other industrialised 

Western nations, the UK too accepts a form of living will180 – or other advance directive – as 

representative of a patient’s wishes. However, in practice, physicians in the United Kingdom 

are reluctant to honour advance decisions unless there has been a clear pattern of consistent 

behaviour.181 This means that, often, a refusal of treatment is only accepted when a patient – 

even when a healthcare proxy holds an advance decision with specific instructions – has 

voiced, persistently and frequently,182 a wish to avoid certain types of medication, interventions, 

and treatments. In other words, ‘the code of practice provides that an advance decision is more 

likely to be valid and applicable if the maker had ongoing discussions with a healthcare 

professional about the practical aspects and consequences of treatment.’183 It is likely that a 

patient’s advance directive order is ‘unlikely to be upheld’ if the patient had not undergone 

discussions with their healthcare professionals, even before the onset of an illness. This 

necessitates a grappling with end-of-life and the painful realities of terminal care with which 

 
177 Somerville (n 852) 218.  
178 See for example: ‘Right-to-Die Campaigners to Appeal against Court Ruling’ (the Guardian, 19 November 
2019) <http://www.theguardian.com/society/2019/nov/19/right-to-die-campaigners-to-appeal-against-court-
ruling> accessed 22 July 2021; ‘If the Courts Won’t Act, Parliament Must Reconsider the Case for Assisted 
Dying’ (The BMJ, 9 February 2021) <https://blogs.bmj.com/bmj/2021/02/09/if-the-courts-wont-act-parliament-
must-reconsider-the-case-for-assisted-dying/> accessed 22 July 2021; <img Alt=’’ Data-
Srcset=’https://Secure.gravatar.com/Avatar/5bdcf6b229a938ee3c018cb8ed8ebafe?s=112 and others, ‘Supreme 
Court Rejects Right to Die Appeals’ (UK Human Rights Blog, 25 June 2014) 
<https://ukhumanrightsblog.com/2014/06/25/supreme-court-rejects-right-to-die-appeals/> accessed 22 July 
2021.  
179 See Carolyn Johnston and Jane Liddle, ‘The Mental Capacity Act 2005: A New Framework for Healthcare 
Decision Making’ (2007) 33 Journal of medical ethics 94. 
180 A living will appoints a healthcare proxy to act, legally, on behalf of a patient confronted with procedures, 
medications, or treatment who cannot voice her wishes.  
181 See for example Somerville (n 852) 233–237. 
182 Battin (n 740) 35–36. 
183 Johnston and Liddle (n 876) 96.  
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most healthy patients do not struggle. The most recent reform in the UK took place in 2018, in 

which the Supreme Court – authored primarily by Lady Black – held that, when doctors and 

families agree, life-support mechanisms can be withdrawn, effectively ending the life of a 

patient in a vegetative state.184 But even in this holding, the Court was reluctant to draw a 

permanent category of protection, arguing that individual incidences required thorough, 

intensive observation and assessment, and may need the assistance of the Court going forward. 

What this requires, therefore, is for medical subjects to be far more forward-thinking about 

their end-of-life care than perhaps is reasonable. In the most difficult circumstances, the 

medical infrastructure in the UK forces upon its subjects strict adherence to the biopolitical 

schematic. 

 

France also criminalises outright euthanasia (both passive and active) and physician-assisted 

suicide.185 However, a 2016 law passed authorising physicians to place patients in Continuous 

Deep Sedation (CDS), a state of heavy, medicated sedation that eases a patient through the end 

of life.186 Some argue that this can hasten death, and therefore should be considered 

euthanasia.187 Doctors claim this is not any form of active euthanasia, at least, in that no lethal 

 
184 See: Elizabeth Wicks, ‘An NHS Trust and Others v Y and Another [2018] UKSC 46: Reducing the Role of 
the Courts in Treatment Withdrawal’ (2019) 27 Medical law review 330; The Supreme Court, ‘An NHS Trust 
and Others (Respondents) v Y (by His Litigation Friend, the Official Solicitor) and Another (Appellant) - The 
Supreme Court’ <https://www.supremecourt.uk/cases/uksc-2017-0202.html> accessed 22 July 2021. In which 
the majority holding ruled that removing life-support mechanisms did not violate the European Human Rights 
Convention; Lady Black, while concluding that this did not violate rights enshrined in the EHRC, emphasised 
the need for individual attention in each case, arguing that there are no ‘readily apparent and watertight 
categories of patient,’ and concluding that ‘if, at the end of the medical process, it is apparent that the way 
forward is finely balanced, or there is a difference of medical opinion, or lack of agreement to a proposed course 
of action from those with an interest in the patient’s welfare, a court application can and should be made.’ 
185 Scherer (n 728) 72–73. 
186 For context, see Sandrine Bretonniere and Veronique Fournier, ‘Continuous Deep Sedation Until Death: First 
National Survey in France after the 2016 Law Promulgating It’ [2021] Journal of pain and symptom 
management; Kasper Raus, Kenneth Chambaere and Sigrid Sterckx, ‘Controversies Surrounding Continuous 
Deep Sedation at the End of Life: The Parliamentary and Societal Debates in France’ (2016) 17 BMC medical 
ethics 36. 
187 Govert den Hartogh, ‘Continuous Deep Sedation and Homicide: An Unsolved Problem in Law and 
Professional Morality’ (2016) 19 Medicine, Health Care and Philosophy 285. 
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injection is involved in the procedure.188 However, for Vincent Lambert, ‘a former nurse who 

has been in a vegetative state for more than a decade,’ the new law has pitted his family against 

one another.189 His parents, devout Roman Catholics, have resisted all attempts to hasten his 

death. His wife, on the other hand, has legally challenged the medical interventions that keep 

Lambert (a tetraplegic since a catastrophic car accident in 2008) alive. The Court held that the 

state, by removing his feeding and breathing mechanisms, would not violate the individual 

liberty of Mr. Lambert as enshrined in Article 66 of the French Constitution (rejecting the right 

to life argument advanced) or the European Convention on Human Rights.190 Lambert passed 

away at 42 years old on 11 July 2019. However, his parents maintain their son was effectively 

murdered by his doctor.191192 While Lambert was not the beneficiary of the new CDS law, some 

bioethics professionals laud the advancing reforms in end-of-life care, arguing that such laws 

‘are the result of a legislative process begun two decades ago with a shift away from 

“paternalistic” relationships between doctors and patients, in favour of a more collegial 

method, bringing together health practitioners, patients and their families.’193  

 

 
188 ‘Epilogue of Landmark Right-to-Die Case Rekindles France’s Euthanasia Debate’ (France 24, 9 July 
2019) <https://www.france24.com/en/20190709-france-vincent-lambert-right-die-euthanasia-sedation> 
accessed 22 July 2021. 
189 ‘Vincent Lambert: Frenchman at Centre of End-of-Life Debate Dies’ BBC News (11 July 2019) 
<https://www.bbc.com/news/world-europe-48911187> accessed 22 July 2021. 
190 ‘Arrêt N°647 Du 28 Juin 2019 (19-17.330 ; 19-17.342) -Cour de Cassation - Assemblée Plénière - 
ECLI:FR:CCASS:2019:AP00647 | Cour de Cassation’ 
<https://www.courdecassation.fr/jurisprudence_2/assemblee_pleniere_22/647_28_42871.html> accessed 
22 July 2021. 
191 Aurelien Breeden, ‘Vincent Lambert, Frenchman at Center of Right-to-Die Case, Dies at 42’ The New York 
Times (11 July 2019) <https://www.nytimes.com/2019/07/11/world/europe/vincent-lambert-dead.html> 
accessed 22 July 2021. 
192 For an interesting discussion on perception of physicians in different national contexts, see Scherer (n 728) 
54. In which the authors write that ‘[t]hroughout the World War II German occupation of the Netherlands, many 
physicians chose to go to concentration camps rather than reveal the names of their patients, who would 
ultimately become candidates for the Nazi’s euthanasia program. This … historical fact is one of the primary 
reasons that a relationship of deep trust is felt between physicians and patients.’ 
193 ‘Epilogue of Landmark Right-to-Die Case Rekindles France’s Euthanasia Debate’ (n 885). 
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Euthanasia is illegal under Section 179 of the New Zealand Crimes Act of 1961, which includes 

any act of aiding or abetting suicide.194 However, the Health and Disability Commissioner Act 

of 1994 enshrines the right to utilise an advance directive to reduce or halt medications, 

including procedures that may hasten death or shorten life.195 Vigorous and persistent advocacy 

campaigns in New Zealand over the last 20 years,196 however, succeeded in November 2019 in 

securing a 69-51 vote in Parliament on legislation legalising some forms of euthanasia.197 Part 

of the legislation obligates that the law be put to a nationwide referendum, scheduled to be held 

during the 2020 elections in New Zealand. The bill, however, seems to be headed for successful 

accession, as ‘a recent poll suggested 72 percent of New Zealanders supported some form of 

assisted dying.’198199 The legislation, however, comes with a very narrow scope. After vocal and 

public criticisms, legislators removed those experiencing ‘severe and incurable illnesses’ from 

qualifying for euthanasia, opting to secure more Conservative-leaning votes by limiting the 

practice to only those ‘with less than six months to live,’ confirmed by two practicing 

physicians. While a marked achievement for right to die advocates, this is a far cry from 

establishing this right as fundamental in the New Zealand Bill of Rights. Again, even if 

approved, this legislation would once again force medical subjects to navigate a complex and 

murky medical infrastructure to ensure that end-of-life plans are indeed honoured. 

 
194 ‘Crimes Act 1961 No 43 (as at 26 August 2020), Public Act 179 Aiding and Abetting Suicide – New Zealand 
Legislation’ <https://www.legislation.govt.nz/act/public/1961/0043/latest/DLM329347.html> accessed 22 July 
2021. 
195 See the murkiness of this opinion in practice: Katey Thom, Anthony John O’Brien and Juan Jose Tellez, 
‘Service User and Clinical Perspectives of Psychiatric Advance Directives in New Zealand’ (2015) 24 
International journal of mental health nursing 554. 
196 For some colour, see: Graham Llewellyn Grove and others, ‘A Content Analysis of Euthanasia Polls in 
Australia and New Zealand - Words Do Matter’ [2021] Internal medicine journal; Jack H Havill, ‘Voluntary 
Euthanasia in New Zealand: The Case for Support from Christians’ (2014) 21 Stimulus (Masterton, N.Z.) 12; 
‘Australian Nurses’ Union Backs Euthanasia.(News & Events)’ (2016) 22 Nursing New Zealand (Wellington, 
N.Z. : 1995) 9. 
197 ‘New Zealand to Hold Referendum on Euthanasia’ BBC News (13 November 2019) 
<https://www.bbc.com/news/world-asia-50408033> accessed 22 July 2021. 
198 ibid. 
199 As of 2021, the referendum was passed. See ‘New Zealand Votes to Legalise Euthanasia in Referendum’ (the 
Guardian, 30 October 2020) <http://www.theguardian.com/world/2020/oct/30/new-zealand-votes-to-legalise-
euthanasia-but-against-legalising-cannabis-in-referendum> accessed 8 September 2021. 
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It’s difficult to quantify the level of advocacy work that went into the shift in public opinion 

on the right to die in New Zealand. Many different organisations, for decades, made both public 

opinion and policy appeals on euthanasia.200 Even as recently as 2012,201 support for legalisation 

in the Parliament was not robust enough for a bill to succeed. But in 2015, Lecretia Seales, a 

terminally ill New Zealander suffering from an incurable brain tumour, brought her case before 

the New Zealand Supreme Court.202 In doing so, her counsel drew on the landmark case from 

the Canadian Supreme Court: Carter v. Canada (Attorney General).203 This was a tectonic shift 

in the right to die movement, as it held that the blanket prohibition on assisted suicide violated 

an individual’s right to life, under the Canadian Charter of Rights and Freedoms. This 

interpretation is crucial to a new, transformative form of rights-claiming, which will be 

explored later. The Court held that, inter alia  

 

[t]he right to life is engaged where the law or state action imposes death or an 

increased risk of death on a person, either directly or indirectly. Here, the 

prohibition [on assisted suicide] deprives some individuals of life, as it has the 

effect of forcing some individuals to take their own lives prematurely, for fear that 

they would be incapable of doing so when they reached the point where suffering 

was intolerable.204  

 

 
200 Hamilton Inbadas and others, ‘Declarations on Euthanasia and Assisted Dying’ (2017) 41 Death studies 574. 
See particularly tables demonstrating entrances of right to die organisations into the conversation. 
201 Two concrete attempts – and one withdrawn attempt – to pursue legislation legalising forms of euthanasia in 
New Zealand failed, in 1995, 2003, and 2012.  
202 Andrew Geddis, ‘The Lessons for NZ from Canada’s Assisted Dying Bill’ 
<http://api.digitalnz.org/records/37923990/source> accessed 22 July 2021; Matt Vickers, ‘My Wife Lecretia 
Seales Battled to Die with Dignity. This Assisted Dying Bill Is What She Fought For’ 
<http://api.digitalnz.org/records/38028612/source> accessed 22 July 2021. 
203 Doug Surtees, ‘The Authorizing of Physician-Assisted Death in Carter v. Canada’ (2015) 78 Saskatchewan 
law review 225. 
204 Canada (n 699). 
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Thus, the Canadian Court invalidated legislation proscribing all forms of assisted suicide, 

allowing for physicians to assist in suicide when two conditions were met: one, the patient must 

give clear consent to the end of life; and two, the patient must have a ‘grievous or irremediable 

medical condition (including an illness, disease, or disability) that causes enduring physical or 

psychological suffering …’205 `Her case was unique in that she sought to re-define the term 

‘suicide,’ in an attempt to shield her physician from prosecution for the statutory crime of 

assisted suicide.206 Specifically, Ms. Seales’ legal team delineated between a suicide carried out 

in the heat of the moment (‘the lovesick teen, the family breadwinner facing a financial 

crisis…’) and a suicide undertaken by ‘…competent, terminally ill person…’ who chooses 

suicide ‘as a more peaceful death’ and to end ‘unbearable suffering.’207 The goal here was to 

persuade the Court to adhere to an interpretation of the New Zealand Bill of Rights Act 

(NZBORA) consistent with the Canadian Court’s interpretation in Carter. In other words, does 

the criminalisation of aiding the suicide of a patient ‘unjustifiably limit any of the rights and 

freedoms contained in the NZBORA?’208 The legal team also relied heavily on medical 

practitioner behaviours and legislative attitudes – as well as legal precedents209 – in the United 

States, particularly Oregon,210 where the right to die is most strongly protected. In that legal 

history, there is a distinguishing line between suicide and aid in dying, and that the focus on 

the outcome (the death) – rather than the circumstances leading to that outcome – necessitates 

 
205 ibid. 
206 University of Otago, Kathryn Tucker and Andrew Geddis, ‘Legal Issues at Stake in Lecretia Seales’ Court 
Case Probed’ (University of Otago, 22 May 2015) <https://www.otago.ac.nz/news/news/otago107807.html> 
accessed 22 July 2021. 
207 ibid.  
208 ibid. 
209 ibid. 
210 For a short review on the nuances of the Oregon approach to death with dignity, see SK Bushong and TA 
Balmer, ‘Breathing Life into the Right to Die: Oregon’s Death with Dignity Act’ (1995) 11 Issues in law & 
medicine 269; CHRISTINE J GARDNER, ‘Severe Mercy in Oregon.(How Two Terminal Patients Dealt with 
Oregon’s Right to Die Law)’ (1999) 43 Christianity today (Washington) 66; John S Westefeld and others, ‘The 
Oregon Death with Dignity Act: The Right to Live or the Right to Die?’ (2009) 14 Journal of loss & trauma 
161. 



 217 
 

a mistaken conflation with the two.211 Ultimately, the Seales legal team sought to have the Court 

agree that ‘choosing a less brutal death ought not be considered suicide…’ and ‘acting to 

precipitate impending death and avoid further suffering may be a kind of preservation of the 

self, a way to allow the last bit of life to involve an exercise of autonomy, which for some is 

crucially important to their sense of self, and coherent with the life lived.’212 Interestingly, the 

High Court also, in recent memory, ruled that certain suicides do not fit the broad definition 

laid out in the Crime Acts bill.213 Ms. Seales ultimately lost her claim at the New Zealand High 

Court, just months after she passed away.214 However, what this line of argumentation 

demonstrates is that, for right to die advocates, paradoxically, there is a lever hidden in the 

right to life – enshrined in nearly every national constitution – offering an opportunity for both 

pressure and reflection.  

 

Successful Attempts at Legalising the Right to Die  

 

Despite some of the painful narratives found in this investigation and laid out in this chapter, 

there are success stories that inspire hope and offer pathways for reform. More important still 

is the opportunity opened for rights-claimants to explore what it means to advocate for and to 

reimagine what it means to be a subject in the pursuit of the right to die. This is also true for 

some physicians. One common concern amongst communities of physicians in contexts where 

euthanasia or physician-assisted suicide is not legal is the role and development of palliative 

 
211 For context on the recent history in the jurisprudence of the death with dignity movement in Oregon, See 
Robert Steinbrook, ‘Physician-Assisted Suicide in Oregon — An Uncertain Future’ (2002) 346 The New 
England journal of medicine 460. 
212 Otago, Tucker and Geddis (n 903). 
213 ibid. See for example the case of the hunger striking inmate, whose correctional officers – it was held – were 
not required to force feed him, in that ‘death is an unwanted end result of the means Mr. All Means All has 
adopted,  
but it is certainly not his desire, nor his intention.’ 
214 ‘Lecretia Seales’s Husband: “Her Reaction Utterly Broke My Heart”’ (NZ Herald) 
<https://www.nzherald.co.nz/nz/lecretia-sealess-husband-her-reaction-utterly-broke-my-
heart/DKD6I3UJ2EIKKYD67JCNID4VSM/> accessed 22 July 2021. 
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care. Serious, ground-breaking work in the 21st century has been achieved in the palliative care 

space, which traditionally was relegated as a ‘hospice-like’ end line; a morphine-rich zone for 

end-of-life patients with only weeks to live. This ground-breaking work often explores what it 

means to be a medical subject confronting end-of-life care and how that experience can be 

transformed. Atul Gawande, famed author, palliative care physician, and lecturer at Harvard 

Medical school, argues that cancer patients who ‘saw a palliative care specialist stopped 

chemotherapy sooner, entered hospice far earlier, experienced less suffering at the end of their 

lives — and they lived 25 percent longer.’215 Gawande does not publicly support euthanasia, 

and in fact fears that it might sap critical resources from innovative palliative care research or 

deem initiatives toward palliative care culturally irrelevant in the face of euthanasia.216 But he 

does vigorously support discussions around living well at the end of life.217 He writes that ‘our 

decision making in medicine has failed so spectacularly, that we have reached the point of 

actively inflicting harm on patients rather than confronting the subject of mortality. If end of 

life discussions were an experimental drug, the FDA would approve them.’218 Gawande, and 

others, instead advocate that patients explore how mere conversations around end of life 

actually inspire better lives at the end of life. The simple act of practicing a conversation about 

intentional living inspires better living. 

 

The discourse of end of life – both in the most personal sense and in the conceptual sense – 

then influence and inform the jurisprudence around the right to die. The urgency and 

significance of such end-of-life discussions were highlighted in pivotal cases in the right to die 

 
215 Gawande (n 871) 206–207. 
216 ibid 281–292. 
217 ibid 177. 
218 ibid 244.‘All the same, I fear what happens when we expand the terrain of medical practice to include 
actively assisting people with speeding their death. I am less worried about abuse of these powers than I am 
about dependence on them. Proponents have crafted the authority to be tightly circumscribed to avoid error and 
misuse.’ 
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jurisprudence. One of the most pivotal people in the right to die movement is Nancy Cruzan, 

the subject of the first right to die case heard at the United States Supreme Court. The doctors 

in the case – and the Missouri Department of Health, the defendants in the case219 – argued that 

they had a duty to establish ‘clear and convincing evidence’220 for a patient to be removed from 

life support. The Supreme Court, in a 5-4 vote, ruled in favour of the state. The Constitutional 

question at hand was: under the 14th Amendment (and the due process clause), did the patient, 

under the authority of her parents, have the right to refuse treatment? The Court held that an 

individual is guaranteed due process protection, even when incompetent. They also held that 

the requirement of an elevated level of evidentiary documentation to withdraw treatment was 

not unconstitutional, though it was also not required. Finally, and crucially, the Court held that 

a patient indeed does have a constitutional right to refuse medical treatment and intervention.221 

The outcome ultimately led to the establishment of the Patient Self-Determination Act, in 1990, 

which regulates ‘…living wills and durable powers of attorney…’ and requires ‘…medical 

treatment providers inform patients about their right to refuse medical and surgical 

treatment.’222 This Act gives far more autonomy and control to both individuals and their trusted 

circle of loved ones. This frees up medical subjects – and those who advocate for them – to 

more freely discuss, delineate, and insist upon end-of-life procedures. It also demonstrated that 

the kinds of conversations Gawande is urging will not only help maintain control of health 

decisions it can also help individuals imagine the kinds of rights they want to possess if or 

when a sobering health reality is faced.  

 

 
219 ‘Cruzan v. Director, Missouri Dept. of Health, 497 U.S. 261 (1990)’ (Justia Law) 
<https://supreme.justia.com/cases/federal/us/497/261/> accessed 22 July 2021. 
220 ibid. 
221 ibid. 
222 Scherer (n 728) 32. 
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Oregon, a progressive state often ahead of the curve on environmental protection, protection 

of the ecosystem, and technological approaches to alternative energy, undertook several 

attempts to pass right to die legislation in 1989, 1991, and 1993.223 These attempts were 

spearheaded by State Senator Frank Roberts, who at the time was enduring a difficult battle 

with prostate cancer. Roberts, the patriarch of a large political sphere of familial influence – 

both his daughter, also a State legislator, and his wife, the once-Governor of Oregon, were 

active in social campaigns for the elderly and disabled224 – cast a ‘commanding and 

charismatic’ presence in the governing halls of Salem, Oregon.225 However his early right to 

die initiatives failed, largely due to muscular criticisms from right to life organisations and 

religious groups, aided by ambiguous public opinion on the subject.226 There were also 

significant efforts underway at the time to secure advance directive and living will rights for 

Oregonians, which were also opposed by similar organisations.227 But his work galvanised 

other local legislators and right to die campaigners. In 1993, shortly after Roberts’ retirement 

and just before his death, Barbara Coombs Lee, Doctor Peter Goodwin, and Elvin Sinnard 

formed the political action group, Oregon Right to Die.228 (Lee co-authored the original piece 

of legislation for what would become Oregon’s Death with Dignity Act.229) The group changed 

its name shortly after the legislation to Compassion in Dying, and ultimately rebranded again 

in 2006 to today’s organisational name, Compassion & Choices. Compassion & Choices now 

 
223 ‘OREGON’S ASSISTED SUICIDE LAW’ <https://www.cga.ct.gov/2002/rpt/2002-r-0077.htm> accessed 22 
July 2021. See also the updated version of Daniel Hillyard’s ‘Death with Dignity’ text: Daniel Hillyard and 
John Dombrink, Dying Right: The Death with Dignity Movement (Routledge 2001). 
224 Barbara Coombs Lee, ‘A Pioneer for Death With Dignity’ (Opinionator, 18 March 2015) 
<https://opinionator.blogs.nytimes.com/2015/03/18/a-pioneer-for-death-with-dignity/> accessed 22 July 2021. 
225 ibid. 
226 Significantly, the public is generally quite sensitive to the issue of euthanasia and the right to die, making the 
language critical in any polling. See generally Peggy Jo Ann Sandeen, ‘Public Opinion and the Oregon Death 
with Dignity Act’ (2013) 
<https://pdxscholar.library.pdx.edu/cgi/viewcontent.cgi?article=2014&context=open_access_etds>. In which 
she claims that polls that include the word “suicide” find a more negative response toward the right to die. 
227 ibid 28. 
228 Lee (n 921).  
229 For a review of this law in practice at the US Supreme Court, see David Sclar, ‘U.S. Supreme Court Ruling 
in Gonzales v. Oregon Upholds the Oregon Death With Dignity Act’ (2006) 34 The Journal of law, medicine & 
ethics 639. 
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does the difficult work of protecting the rights enshrined in Oregon’s Death With Dignity Act, 

including correcting the hysterical narrative (which emerged prior to the passage of the Act) 

that such a law would lead to the wholescale massacre of elderly Oregonians.230  

 

Drawing Lessons from Landmark Cases  

 

Most of the stories in pivotal cases and pieces of legislation that secure the protection of 

assisted suicide and voluntary euthanasia involve patients with overwhelmingly traumatic, 

terminal illnesses. However, there is some argumentation advanced that also helps build the 

case for an aesthetic fundamental right to die as well. The most significant of which is the way 

in which the right to life, paradoxically, can be instrumentalised in the pursuit of a right to die. 

All western nations that prohibit forms of assisted suicide and euthanasia enshrine, and take 

very seriously in the juridical system, the absolute, fundamental right to life. However, what 

the Carter decision in Canada reveals is the profound inconsistency – and, they claimed, 

violation231 – between refusing to honour a request to end extreme suffering and protecting the 

right to life. The Court held that the prohibition forced some terminally ill patients to commit 

suicide prematurely, thus depriving them of their fundamental right to life.232 However, for the 

purposes of developing an aesthetic fundamental right to die, an approach would have to push 

the interpretation further, arguing that not only does such a prohibition encourage premature 

death (through suicide), but for those who do not prematurely commit suicide, it deprives them 

of living the type of life imagined in the initial framing of a ‘right to life.’ In other words, 

 
230 Oregon Health Authority, ‘Oregon Death with Dignity Act’ (Oregon Health Authority 2019) 5 
<https://www.oregon.gov/oha/PH/PROVIDERPARTNERRESOURCES/EVALUATIONRESEARCH/DEATH
WITHDIGNITYACT/Documents/year21.pdf> accessed 22 July 2021. Which reads that ‘[s]ince the law was 
passed in 1997, prescriptions have been written for a total of 2,217 people under the DWDA; 1,459 people 
(65.8%) have died from ingesting the medications. During 2018, the estimated rate of DWDA deaths was 45.9 
per 10,000 total deaths.’  
231 Chan and Somerville (n 757) 143. 
232 ibid 147. 
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resisting legislation on prohibitions on euthanasia and assisted suicide, using this type of right 

to life argumentation, relies on the way in which the Court (and, with the help of advocacy 

campaigns, the general public) imagines and interprets what kind of life is guarded in this 

crucial, constitutional protection. This is the difficulty into which I suggest putting both the 

public and the juridical system. As a result, they are forced to either accept that a terribly 

miserable, painful, and dehumanising life is what the constitutional framers imagined when 

they enshrined the right to life or accept that the actual enshrined right to life includes the 

individual’s absolute autonomy to determine that life. 

Similarly, lessons can be drawn from cases that only adjacently bump up against the right to 

die. One case that, as of writing, is still under judicial review is Almerico et al. v. Denney et 

al.233 This case challenges an Idaho state law that invalidates a woman’s advance directive 

notice, or the wishes of her health care proxy, if said woman is pregnant. Compassion & 

Choices, one of the advocacy organisations involved in the suit against the state, calls this the 

‘pregnancy exclusion clause.’234 The actual legislation forces new language be included in all 

advance directives moving forward, which will read: ‘If I have been diagnosed as pregnant, 

this Directive shall have no force during the course of my pregnancy.’235236 In a first amendment 

complaint, filed with the Idaho Court, the legal team at Compassion & Choices argues that 

‘The Pregnancy Exclusion contained in Section 39-4510 violates the due process and equal 

protection rights guaranteed to Plaintiffs under the United States Constitution by singling out 

women of childbearing age for unequal and demeaning treatment, and invalidating their right 

 
233 See: Hannah Tuschman, ‘BIRTH DIRECTIVES: A MODEL TO ADDRESS FORCED AND COERCED 
CESAREANS’ (2018) 69 Case Western Reserve law review 497. As well as: ‘Almerico et al. v. Denney et Al.’ 
(Compassion & Choices) <https://compassionandchoices.org/legal-advocacy/recent-cases/almerico-et-al-v-
denney-et-al/> accessed 22 July 2021. 
234 Tuschman (n 930) 504–505. 
235 ‘Federal Judge Issues Landmark Ruling That Idaho’s Pregnancy Exclusion Clause in Living Will Statute Is 
Unconstitutional’ (Compassion & Choices) <https://compassionandchoices.org/news/deral-judge-issues-
landmark-ruling-that-idahos-pregnancy-exclusion-clause-in-living-will-statute-is-unconstitutional/> accessed 22 
July 2021. 
236 ibid. 
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to determine their medical treatment without justification.’237 This intervention, using both the 

due process and equal rights clauses in the US Constitution, forces the Court to reckon with 

explicit unequal distribution of the right to avail oneself of an advance directive, afforded to 

all US citizens after the Cruzan case. The complaint continues: ‘Plaintiffs Almerico and 

Loyola-Carkin suffer a daily loss of dignity and invasion of their privacy because their express 

wishes concerning their health care may be denied should they be incapacitated and diagnosed 

as pregnant.’238 This has some purchase in the pursuit of an aesthetic fundamental right to die. 

If litigators can continually place the Court in difficulty, forcing it to reconcile a holding that 

outright unevenly distributes rights, solely based on gender, they can also continually reinforce 

the absolute nature of a subject’s autonomy, including their last healthcare directions. 

 

Exposing violations of other forms of fundamental rights are also a clever avenue into revealing 

how the absolute fundamental right to life confirms the absolute fundamental right to die. In 

Kligler et al. v. Healey et al., Roger Kligler, a retired Massachusetts physician who was battling 

prostate cancer, and the legal team at Compassion & Choices, argue that it is not 

unconstitutional for a physician to prescribe medication to hasten the death of a patient.239 In 

this case, the legal teams attempted to draw distinctions between ‘suicide’ and ‘aid in dying,’ 

arguing that end of life assistance should not be considered ‘suicide.’ The attorneys claimed 

that in Massachusetts, where the case was adjudicated, suicide had already been distinctly 

drawn as a separate category since the acceptance of the practice of removing life-assistance 

mechanisms. While the case ultimately failed to persuade, an interesting legal challenge offered 

 
237 Anna Almerica and others v Lawrence Denney as Idaho Secretary of State in his official capacity and others 
[2021] US District Court of Idaho 1:18-CV-239-BLW. 
238 See: Roger Kligler & another vs Maura T Healey, in her official capacity & another [2019] Commonwealth 
of Massachusetts Superior Court Civil Action 2016-03254-F; ‘Kligler, et al. v. Healey, et Al.’ (Compassion & 
Choices) <https://compassionandchoices.org/legal-advocacy/recent-cases/kligler-healey-et-al/> accessed 22 July 
2021. 
239 Roger Kligler & another vs. Maura T. Healey, in her official capacity & another (n 935). 
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presents an opportunity for advocates looking for central, conflicting applications of 

fundamental rights. In the complaint, the attorneys argue that ‘Massachusetts has prosecuted 

persons who provide verbal encouragement to another to commit suicide under the common 

law crime of manslaughter.’240 The complaint continues, claiming 

 

to the extent that the criminal offense of the common law crime of manslaughter is 

applicable to physicians following a medical standard of care and providing 

information and advice regarding medical aid in dying, it prohibits physicians from 

advising mentally competent, terminally ill adults with regard to end-of-life options 

… this limitation on a physician’s expression … is an unlawful restraint on the 

freedom of speech in violation of Article XVI in the Declaration of Rights in the 

Massachusetts Constitution.’241  

 

The freedom of speech argument, again while unsuccessful, presents further opportunity to 

expose the uneven distribution of fundamental rights, and once again demonstrate that the 

fundamental right to die flows doctrinally from other protected fundamental rights. 

 

Much like in the discussion in a previous chapter on criminal justice debt, any achievements in 

the right to die movement will necessitate not only legal challenges – at the regional and 

national level – but also robust advocacy. The partnership between strategic litigators and right 

to die advocates must also work in concert to identify and pursue an agenda and make tactical 

decisions that require tough choices and difficult sacrifices. To achieve the more radical 

proposal of an aesthetic fundamental right to die, which protects all individuals’ rights to self-

 
240 ibid 11; ibid 23. 
241 Roger Kligler & another vs. Maura T. Healey, in her official capacity & another (n 935). 
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determine their own death, will be more challenging still. Many right to die organisations are 

focused on making regional or state-based claims to protect the rights of the terminally ill.242 

Their messages are clear, their advocacy infrastructure is in place, and their funders recognise 

the goals of the movement. But if more radical right to die advocates pursue an agenda that 

emphasises the re-imagining of the subject – as the one attempting to emerge from ‘disciplined, 

dying subject’ category – there is a chance that such an advocacy-legal movement could be 

built. The rights claim is enormously important. However, the boiling, complicated, and 

oppressive context that necessitates such a rights claim is just as crucial. In addition to shifting 

the focus from the claim to the subject, a successful mobilisation campaign could benefit from 

a focus on rights violation (as a discrimination claim), rather than a problem of prohibition, 

forcing the right to die interlocuters, the legislators, and the courts to grapple with the notion 

that a fundamental right to die always already exists. If anything, the attempt at building a 

successful movement marrying strategic litigation and right to die advocacy that pursues an 

aesthetic, fundamental right to die will push the conversation in a healthier, more honest 

direction. It will reframe the question of to what rights subjects are entitled and will continue 

the work of using rights and rights language as emerging politico-legal tools, not enshrined, 

doctrinal prescriptions. 

 

Conclusion  

 

Confronting one’s death might be life’s largest challenge. It is inevitable and impossible to 

fully ignore, and yet that is what many, many individuals do. Having the maturity and 

confidence to approach one’s own final moments with a clarity of vision and sombre respect 

for the potential brutality requires an almost inhuman level of strength. Stories in this chapter 

 
242 See generally Chan and Somerville (n 757). 
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demonstrate that strength. They also demonstrate the near-transcendent level of relief, 

gratitude, and renewed energy such difficult conversations and decisions can inspire. But for 

too many, the opportunity to self-determine one’s own end, and have the difficult, soul-

searching conversations that accompany that opportunity, is not available. This chapter reveals 

that when the right to die is legal, mainstream, and comes with public knowledge and expertise, 

having these conversations gets easier. It also motivates a more passionate, energetic health 

care (particularly in the palliative care spaces) and encourages end-of-life discussions that 

centre on life, not death. This chapter’s final claim – that an aesthetic, fundamental right to die 

could be argued for and pursued – is informed by a series of critical scholars. After all, 

attempting to force the state to protect a right as part and parcel of a separate right is not an 

uncommon initiative. But it is the influence and work of Foucault that pushes my analysis a bit 

further and helps to bind it to one of my central arguments: a subject seeking rights protection 

must find creative forms of claiming in addition to reimagining and redeploying his own 

subjectivity as a tool in that pursuit. While it will be difficult to enshrine the type of aesthetic, 

fundamental right to die for which I argue in this chapter, I also argue that the pursuit itself – 

the flexing of one’s rights, the managing of one’s autonomy, the gripping of one’s humanity – 

is in itself an achievement.  
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CHAPTER 6: ‘AGRARIAN CITIZENSHIP’ AND THE RIGHT TO FOOD 

(SOVEREIGNTY) 

 

Introduction 

 

This chapter examines the way in which a Foucauldian, strategic rights-claiming approach 

might contribute to the justiciability of the right to food. The chapter will argue that the right 

to food is bound up and eternally connected to other fundamental rights and might be most 

effectively realised by examining the subjectivity of the peasant and his struggle for food 

sovereignty. To clarify the doctrinal basis for the right to food, we must first investigate the 

origins of this right in the International Covenant on Economic, Social, and Cultural Rights. 

Article 11 of the ICESCR1 ensures that everyone has the right ‘to an adequate standard of living 

for himself and his family, including adequate food, clothing and housing, and to the 

continuous improvement of living conditions.’ The Article continues that ‘the States Parties 

will take appropriate steps to ensure the realization of this right, recognizing to this effect the 

essential importance of international cooperation based on free consent.’ This right, according 

to the 1998 Economic and Social Council’s General Comment number 12,2 ‘applies to 

everyone; thus the reference in Article 11.1 to “himself and his family” does not imply any 

limitation upon the applicability of this right to individuals or to female-headed households.’3 

The general comment also links the right to food to the absolute right of human dignity, as well 

as the larger goal of poverty eradication.4 In paragraph 4 of the general comment, the authors 

write that the goal of food security is ‘inseparable from the goal of social justice.’5 Linking the 

 
1 OHCHR | International Covenant on Economic, Social and Cultural Rights 1976. 
2 General Comment No. 12: The Right to Adequate Food (Art. 11 of the Covenant) 1999. 
3 ibid 1. 
4 ibid 2.  
5 ibid. 
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goals of social justice and food security together is an interpretive win for the national and 

international food sovereignty movements and organisations. Marrying these two ambitions 

puts pressure on state parties to find ways to protect and enhance not only the positive right of 

protecting food security, but also any other positive right enshrined, particularly, in the 

ICESCR. The movement toward this type of right protection begs the question: what type of 

rights-claiming strategy would help make this protection more justiciable? The commenting 

committee6 further stipulates that ‘the right to adequate food is indivisibly linked to the inherent 

dignity of the human person and is indispensable for the fulfilment of other human rights 

enshrined in the International Bill of Human Rights.’ The committee continues, writing that 

the right to adequate food ‘is also inseparable from social justice, requiring the adoption of 

appropriate economic, environmental and social policies, at both the national and international 

levels, oriented to the eradication of poverty and the fulfilment of all human rights for all.’ To 

analyse the justiciability of the right to food, it will be important in this chapter to reveal the 

unbroken links between fundamental rights (like the right to life and the right to food) and 

articulate the interrelatedness necessary to create a justiciable environment where subjects 

within the food sovereignty movement seeking greater protection of the right to food can find 

some measure of emancipation. This chapter will inquire into the agrarian citizen and agrarian 

citizenship using a genealogical study of indigenous and traditional means of connection and 

supported by normative efforts to ensure the right to food. By reformulating the peasant 

experience, peasant wisdom, practices of the peasant, and the value of food communities, it is 

possible for rights claimants to secure a retelling of this so-called ‘relic’ of the agricultural age. 

The interrelatedness of fundamental rights and recent illustrations of how the right to food can 

be protected when married with other fundamental rights (like the right to life) present 

strategies for the rights claimant. Agrarian citizenship is a method for forcing the state to 

 
6 ibid. 
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reimagine and confront the original, normative understanding of both political and socio-

economic rights. The first section of this chapter explores the emergence of the food 

sovereignty movement, and how, with the Third World Approach to International Law 

(TWAIL) approach, we can draw some insight about effective pressure on national and 

international institutions.7 The final section first examines the role of the subject in the face of 

massive financialisation of the right to food space. It then analyses a few cases which provide 

tangible mechanisms for rights-claiming, with the advocacy in food sovereignty, that illustrate 

future strategic pathways for those battling for more just food production and distribution. 

 

Section I: Right to Food and Food Sovereignty  

 

Right to Food as a Fundamental Right 

 

The ICESCR states that all member states must take steps toward recognising the ‘right of 

everyone to an adequate standard of living for himself and his family, including adequate food, 

clothing and housing, and to the continuous improvement of living conditions.’ The ICESCR 

continues that ‘the States Parties will take appropriate steps to ensure the realisation of this 

right, recognising to this effect the essential importance of international cooperation based on 

free consent.’8 Like many of the rights enshrined in the ICESCR, this is a second-order 

obligation and compels member states to adhere to a positive rights structure,9 which primarily 

includes an evolution of practices and regulatory protections that bring any given state into 

compliance with the ICESCR. The most crucial element, for the purposes of this chapter, 

 
7 For a review of the different movements of TWAIL, see George RB Galindo, ‘SPLITTING TWAIL?’ (2017) 
33 Windsor Yearbook of Access to Justice 37. 
8 OHCHR | International Covenant on Economic, Social and Cultural Rights. 
9 See for example Sandra Fredman, Human Rights Transformed: Positive Rights and Positive Duties (University 
Press 2008). 
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comes in the second paragraph of Article 11, which reads: ‘The States Parties to the present 

Covenant, recognising the fundamental right of everyone to be free from hunger, shall take, 

individually and through international co-operation, the measures, including specific 

programmes, which are needed…’10 The specific language of ‘fundamental right of everyone 

to be free from hunger…’ demonstrates the urgent nature of the state obligation. It is this 

‘fundamentalness’ that guides the investigation in this chapter. The right to food, while 

constitutive, at least in spirit, of most domestic law, continues to be violated in dramatic fashion 

around the globe.11 While certain states have taken steps to integrate more concrete protections 

into domestic law,12 there is still a lack of implementation, enforcement, and justiciability of 

this right.13 A more robust initiative in the right to food space in the last few decades, however, 

has provided a policy-driven, discourse-fueled, and grassroots-led movement that challenges 

the violations of the right to food – food sovereignty.14 Advocates for food sovereignty and the 

subjects most often at the centre of this movement, peasants, are effective analytical vehicles 

on which this discussion will travel. However, before investigating how the subjectivity of 

peasants and the food sovereignty movement can help with more strategic, successful rights 

claiming, it is important to mark some moments of success in the fight to protect the right to 

food. 

 
10 OHCHR | International Covenant on Economic, Social and Cultural Rights. 
11 For example, see George Kent, ‘Graham Riches: Food Bank Nations: Poverty, Corporate Charity, and the 
Right to Food: London and New York, Routledge Earthscan, 2018, 204 Pp’ (2018) 99 Review of Agricultural, 
Food and Environmental Studies 211; Ruth Haug and Estrellita Rauan, ‘Realising the Right to Food by 
Integrating Human Rights in Poverty Reduction Strategies?’ (2002) 29 Forum for development studies 265. 
12 Anna Chadwick, ‘Human Rights, Law, and Political Economy’ in Anna Chadwick, Law and the Political 
Economy of Hunger (Oxford University Press 2019) 169–170 
<https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198823940.001.0001/oso-
9780198823940-chapter-7> accessed 12 January 2021. 
13 ibid 170. 
14 See for example Shane Epting, ‘Advancing Food Sovereignty Through Interrogating the Question: What Is 
Food Sovereignty?’ (2018) 31 Journal of Agricultural and Environmental Ethics 593; Alexandra Martinez 
Flores, Guido Ruivenkamp and Joost Jongerden, ‘Drafting a Law, Dissolving a Proposal: Food Sovereignty and 
the State in Ecuador’ (2018) 7 Agrarian South: Journal of Political Economy 1; Naomi Hossain and Dolf te 
Lintelo, ‘A Common Sense Approach to the Right to Food’ (2018) 10 Journal of human rights practice 367. 
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One of the first countries to institutionally and concretely adapt this protection in national 

legislation was Italy.15 In 2015, the Italian government released Regional Law Number 6: ‘Law 

of Recognition, Protection, and Promotion of the Right to Food.’16 This law, however, covers 

only one area of the country, specifically the Lombardy region – which most notably includes 

Milan. However, the length to which this legislation honours and protects the right to food is 

impressive. The law reads, inter alia, that ‘the Lombardy Region recognizes and protects on 

its territory the universal right to access a sufficient quantity of safe, healthy and nutritious 

food as a fundamental human right for all individuals.’17 This language moves far further than 

the original language of the ICESCR. Instead, it approaches the challenge of the right to food 

as a holistic ambition, from root to stem, and argues that all stakeholders and all participants – 

official or otherwise – must take responsibility for ensuring that this right is promoted and 

respected. In other words, it is the responsibility of potential rights claimants, not just the 

judiciary, to work toward protecting this right. Rights claimants must flex their responsibility 

and their ability.  The law further reads that:  

the Lombardy Region pursues the purposes of this law according to the logic of the 

integrated intervention, in the context of socio-welfare, health, training, 

production, agricultural, territorial, landscape, environmental, trade, economic, 

rural development policies to it promoted, also by enhancing, in their 

implementation and in compliance with the principle of subsidiarity, public and 

private bodies that contribute to fighting poverty in all its forms, with particular 

reference to the protection of the right of access to food referred to in paragraph 

1.18  

 
15 Law of Recognition, protection and promotion of the right to food 2015. 
16 ibid. 
17 ibid. See article 1.1. 
18 ibid. See article 1.6. 
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The Italian legislation, while small in its domestic application, is quite broad and far-reaching 

in its conceptual embrace19 of the fundamentalness of the right to food. This law also 

emphasises the dramatic need for local food producers to be brought into the decision-making 

discussions with lawmakers, recognising the role these farmers and peasants must play in the 

enforcement of this new regional law. This demonstrates that, while small in scope, this 

legislation opens the door to rights claimants to avenues of participation in the process. 

However, it is a voluntary participation, and the onus is on such subjects to engage. While the 

law is ambitious and pursues reforms in the right direction with the right stakeholders, many 

argue that the implementation of this new law is lagging far behind.20 Despite the concreteness 

of the ICESCR as well as various domestic pieces of legislation and statutes, the right to food 

has not yet fully been integrated into the domestic policies of most states party to the 

Covenant.21 However, this Italian statute provides a model both for municipal parties to engage 

with this fundamental protection. More significantly, it provides a framework for rights 

claimants to not only participate in the framing of the legislation and implementation, but also 

in the enforcement. There is, however, one approach to the right to food that is building organic 

momentum globally and applying pressure relentlessly on the myriad international and 

domestic institutions responsible for the implementation of the right to food. 

Emergence of Food Sovereignty and TWAIL 

 

 
19 Hossain and te Lintelo (n 953) 383–384. 
20 See for example ‘What Can We Learn from the European Union’s First Right to Food Law?’ (The BMJ, 20 
January 2017) <https://blogs.bmj.com/bmj/2017/01/20/what-can-we-learn-from-the-european-unions-first-right-
to-food-law/> accessed 23 July 2021; ‘OHCHR | Statement by Ms. Hilal Elver, United Nations Special 
Rapporteur on the Right to Food, on Her Visit to Italy, 20-31 January 2020’ 
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25512> accessed 23 July 2021. 
21 See generally Nadia Lambek, Emily Mattheisen and Denisse Cordova, ‘Civil Society Report on the Use and 
Implementation of the Right to Food Guidelines’ (FIAN International 2018) <https://www.csm4cfs.org/wp-
content/uploads/2018/10/EN-CSM-LR-2018-compressed.pdf> accessed 23 July 2021. 
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Food sovereignty is defined as ‘a right, and more specifically “the right of people to healthy 

and culturally appropriate food produced through ecologically sound and stable methods and 

their right to define their own food and agriculture systems.”’22 The self-determination aspect 

of food sovereignty is crucial to its formulation. As more and more local food producers are 

forced to produce export crops or use unsustainable and ecologically unsound methods,23 the 

food sovereignty movement has grown to a global force of peasant and indigenous 

communities.24 Since the right to food has struggled to find global protection, many in the food 

sovereignty community turned to proven methods of resistance to confront their loss of 

autonomy.25 One of the approaches that this movement relies upon is found in an international 

legal approach, commonly known as TWAIL. While TWAIL knits together a number of 

analytical and technical means to confront international law for its imperialist past and neo-

imperialist present,26 ‘it’s ambition to develop the tools to contest, resist, and redefine 

international law to assist those people fighting imperial power remains untested.’ However, 

scholars and advocates remain steadfast in their analytical engagement with TWAIL. But ‘it is 

still unclear whether TWAIL can serve people who want to build a new future. This is not 

because of any inherent limitations of TWAIL, but because of the uncertain role that law could 

play, or indeed what law will even mean, in the future.’27 Capturing TWAIL for the purposes 

of further protecting the right to food and advancing the goals of food sovereignty brings a 

muscular set of weapons together that have proven effective in other rights protection battles. 

 
22 ibid. 
23 Philip McMichael, ‘Historicizing Food Sovereignty’ (2014) 41 The Journal of Peasant Studies 933, 936–937. 
24 See for example: Patel (n 511); European Coordination Via Campesina, ‘European Coordination Via 
Campesina’ (European Coordination Via Campesina) <https://www.eurovia.org/> accessed 23 July 2021; ‘Who 
Are We? : Via Campesina’ (Via Campesina English) <https://viacampesina.org/en/who-are-we/> accessed 23 
July 2021. 
25 Michael Fakhri, ‘Third World Sovereignty, Indigenous Sovereignty, and Food Sovereignty: Living with 
Sovereignty despite the Map’ (2018) 9 Transnational legal theory 218, 232–233. 
26 Anghie (n 499). Also, Galindo (n 946); Natarajan and others (n 506). 
27 Fakhri (n 964) 240. 
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One organisation battling for food sovereignty is La Via Campesina.28 This organisation29 

helped to establish  

 

“unity through diversity” by devoting its first years to internal consolidation 

amongst its members in order to work through their differences.30 The food 

movement treats sovereignty as an ever-changing concept and the different 

articulations of food sovereignty more clearly display the defining tensions and 

paradoxes of the movement. 

 

The movement, however, is not immune to philosophical challenges. The fluidity of food 

sovereignty and the food sovereignty movement sometimes work to destabilise its potential 

interventionist power.31 When the disparate organisations and communities cannot come to a 

consensus on the terminological, conceptual, and intellectual priorities of the movement, the 

transnational corporations, who have over the last 30-50 years consolidated a stronghold in the 

argribusiness space,32 can continue to dictate the conditions and influence of the global food 

market.33 These kinds of fluid, contrasting articulations of methods and analysis exist in 

TWAIL, too;34 and yet practitioners in TWAIL have found ways to align on overlapping areas 

of focus and approach35 and meet the types of challenges posed by overwhelming multinational 

 
28 ‘Managua Declaration (April 1992) : Via Campesina’ (Via Campesina English, 21 April 1996) 
<https://viacampesina.org/en/managua-declaration/> accessed 23 July 2021. 
29 Fakhri (n 964) 240. 
30 Priscilla Claeys and Marc Edelman, ‘The United Nations Declaration on the Rights of Peasants and Other 
People Working in Rural Areas’ (2020) 47 The Journal of peasant studies 1, 8. 
31 McMichael (n 962) 951. 
32 See generally Fred Magdoff, John Bellamy Foster and Frederick H Buttel, Hungry for Profit: The 
Agribusiness Threat to Farmers, Food, and the Environment (Monthly Review Press 2000). 
33 Anna E Chadwick, ‘Gambling on Hunger? The Right to Adequate Food and Commodity Derivatives Trading’ 
(2018) 18 Human rights law review 233. 
34 For the tensions and movements within TWAIL, see Galindo (n 946); Anghie (n 499); Eslava and Pahuja (n 
505); John D HASKELL, ‘TRAIL-Ing TWAIL - Arguments and Blind Spots in Third World Approaches to 
International Law’ (2014) 28 Canadian Journal of Law and Jurisprudence 1; John D HASKELL, ‘The TWAIL 
Paradox’ (2014) 1 RGNUL Financial and Mercantile Law Review 1.  
35 For a review of the attempts to harmonise some of the disparate approaches in TWAIL, see Natarajan and 
others (n 506). 
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power in the food production and distribution system. But at the same time, the central, stout 

principles of food sovereignty and its fluidity present opportunities for rights claimants. Much 

like how other rights claimants can rely on the sturdy, globally recognised brand of ‘universal 

human rights’ to exert influence in particularist struggles, rights claimants can use the broad 

agenda of food sovereignty to advance particular rights claims within the fluid definitional 

milieu when seeking right to food protections.  

At the same time, ‘the food sovereignty movement is trying to think of authority and territory 

in a way that grants small-scale and vulnerable food producers more control. But this is not a 

mapping exercise.’ The advocates of food sovereignty are most interested in a future wherein 

food producers have the ability and freedom to determine their food production methods and 

where contestation over the ability to make such decisions is fairer and more equitable for the 

subjects of the right to food.36 Methodologically, therefore, it seems that most advocates are on 

the same page. One of the ambitions of the food sovereignty movement is not to redraw 

boundaries of power and interference/non-interference, but rather to redistribute power once 

again through new networks and organisational efforts that have no bearing on existing 

networks of food production and control.37 While the food sovereignty movement has been 

‘suspicious of sovereignty, it is now more agnostic on the question of whether sovereignty can 

be constructed and deployed in a way that fundamentally transforms and neutralises imperial 

authority today.’38 These advocates once again look toward TWAIL for guidance when 

engaging with sovereignty both conceptually and practically. The evolution of the TWAIL 

movement has demonstrated that the tools and procedures of international law, at times, can be 

harnessed for particular and interventionist agendas, not necessarily in line with mainstream 

 
36 Fakhri (n 964) 244. 
37 Koen Dekeyser, Lise Korsten and Lorenzo Fioramonti, ‘Food Sovereignty: Shifting Debates on Democratic 
Food Governance’ (2018) 10 Food Security 223, 227–228. 
38 Fakhri (n 964) 251. 
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public international law.39 If a reluctant embrace of sovereignty is necessary for global food 

reform, then perhaps food sovereignty as a method of rights-claiming could be pursued. Further 

still, ‘to universalise a particular, one must redirect this technique’s energy so that it is not a 

critique of international legal doctrine. Instead, one can use it as an argument to international 

jurists that we should imagine the world in the multitude of ways that people in these struggles 

do.’40 Despite the strength of such an approach in confronting violations of the right to food, a 

groundswell of communities is needed to continually apply pressure to international and 

domestic institutions and legal systems. Fortunately, both for the goals of food sovereignty as 

well as for the right to food generally, there is an international community of disenfranchised 

stakeholders up for the challenge.41 

Rights of the Peasant  

 

The United Nations Declaration on the Rights of Peasants (UNDROP)42 provides a framework 

for the population of marginalised agricultural workers struggling to self-determine their 

futures and protect the right to food in local and international communities. Finding new 

methods to enhance justiciability for the right to food is challenging. The subjects of the right 

to food working toward food sovereignty retain little power compared with the threat of 

massive agribusinesses. But new developments in the food sovereignty movement43 suggest a 

promising future for those seeking to hold states to account for their food obligations. The 

UNDROP states explicitly that ‘“peasants should enjoy these as individuals but also ‘in 

 
39 See generally Muhammad Azeem, ‘Theoretical Challenges to TWAIL with the Rise of China: Labor 
Conditions Under Chinese Investment in Pakistan’ (2019) 20 Oregon Review of International Law 395, 396–
397. 
40 Fakhri (n 964) 252. 
41 See generally: Dekeyser, Korsten and Fioramonti (n 976). 
42 UN Human Rights Council (39th sess : 2018 : Geneva), United Nations Declaration on the Rights of Peasants 
and Other People Working in Rural Areas : 2018. 
43 For a review of some initiatives in India, see Shareen Hertel, ‘A New Route to Norms Evolution: Insights 
from India’s Right to Food Campaign’ (2016) 15 Social movement studies 610. 
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association with others or as a community.”’44 It also ensures that states have the obligation to 

respect, protect and fulfil these rights and take any measures needed to ensure that transnational 

corporations can play a role in the regulation, respecting, and strengthening of such rights, 

too.45 While this Declaration is not legally binding, it does lay out some fierce language that 

rights claimants can exploit in their pursuit of right to food claims. Crucially, it also clarifies 

the role and delineates the responsibility of the very business enterprises against whom such 

peasants are often battling. 

 

The justiciability of this particular declaration, so far, remains to be seen. However, since its 

adoption, the declaration shows promise for peasants and peasant communities most directly 

influenced by its implementation.46 In addition, the implementation recommendations offered 

by the Human Rights Committee’s working committee and domestic courts in member states 

have a role to play in the justiciability of the UNDROP. In the Geneva Academy Research 

Brief, it is recommended that: ‘domestic courts should protect the rights of peasants and other 

people working in rural areas, by directly applying the UNDROP, or by using it to interpret 

rights recognized in domestic law or other international instruments.’47 If domestic courts are 

going to have a role to play in the justiciability of the UNDROP, it more than likely will be in 

their interpretation of existing national regulations vis a vis agriculture and regional farming.48 

This is particularly true for the states – like the United States – who explicitly rejected adoption 

of the UNDROP and demonstrate resistance to most conversations that seek to empower local 

 
44 UN Human Rights Council (39th sess : 2018 : Geneva) United Nations Declaration on the Rights of Peasants 
and Other People Working in Rural Areas (n 981) 1. 
45 Claeys and Edelman (n 969) 2. 
46 Lambek, Mattheisen and Cordova (n 960). 
47 Christophe Golay, ‘The Implementation Of The United Nations Declaration On The Rights Of Peasants And 
Other People Working In Rural Areas -’ (The Geneva Academy) 7 <https://www.geneva-
academy.ch/research/publications/detail/456-the-implementation-of-the-united-nations-declaration-on-the-
rights-of-peasants-and-other-people-working-in-rural-areas> accessed 23 July 2021. 
48 Claeys and Edelman (n 969) 10–11. 
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food producers, peasants, and new methodologies of agricultural organisation.49 Thus, for the 

food sovereignty activist, ‘the normative value of the food sovereignty struggle, as for all 

international jurists learning from social movements, will not be found in determining whether 

they succeed or fail.’50 Rather, the tactics, both legal and political, are crucial. If rights 

claimants are to use the UNDROP for their pursuits, such subjects must carefully walk a 

balance between leaning on the growing international and institutional support for food 

sovereignty without falling victim to the trap that conceptual black hole of ‘sovereignty’ within 

their struggle.51 As Walter Benjamin reminds us, ‘if justice is the criterion of ends, legality is 

that of means.’52 And while international law is careful to distance itself both practically and 

philosophically from national law,53 the role of the activist legal scholar is to find the legal 

connections that bring domestic judges to the interpretive table, particularly when adjudicating 

on international rights norms. This becomes even more urgent when international norms are 

not necessarily embedded in national law – either due to a state’s non-ratification of a 

convention or an outright hostility to the norms embedded in a particular convention. Thus, 

what can be gained from the fairly consistent movement toward food sovereignty at the 

institutional level?54 This project takes seriously the role of rights-claiming in forcing the state 

to confront its own disharmonies in the enshrinement of particular rights and the actual 

enjoyment of them. And TWAIL offers some guidance in doing just that for rights claimants 

seeking to protect and enhance the right to food. 

 

 
49 ibid 11. 
50 Fakhri (n 964) 249. 
51 ibid. 
52 Walter Benjamin, Walter Benjamin: Selected Writings, 1: 1913–1926 — Walter Benjamin, Marcus Bullock, 
Michael W. Jennings (Marcus Bullock and Michael W Jennings eds, Harvard University Press 2004) 237 
<https://www.hup.harvard.edu/catalog.php?isbn=9780674013551> accessed 23 July 2021. 
53 ibid. 
54 For a review of the recent history of food sovereignty, see Priscilla Claeys, ‘Food Sovereignty and the 
Recognition of New Rights for Peasants at the UN: A Critical Overview of La Via Campesina’s Rights Claims 
over the Last 20 Years’ (2015) 12 Globalizations 452. 
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TWAIL is one of the few methodological approaches that both acknowledges the distinct 

unequal character of international law and articulates how its hierarchical construction 

and operation works to the detriment, reliably, of Third World countries and communities.55 

However, even more significantly, it was also one of the first theories to acknowledge the 

emancipatory capacity of International Law.56 It is important to note that the first wave of 

TWAIL scholars were more open to this type of analysis. However, the second wave of TWAIL 

scholars (like Aghie, Rajagopal, Chimni, Mutua, and many others) remain sceptical of 

international law’s emancipatory potential, claiming that while colonialism ended, 

international law itself was never decolonised. The first generation of TWAIL scholars 

acknowledged international law for its oppressive and colonial character, but claimed that it 

also offered cracks and spaces where legal and political activism could enter and manipulate 

its instruments.57 Those engaged in the right to food using argumentation developed in the first 

generation of TWAIL must be mindful not to succumb to the originalist understandings of 

sovereignty or ‘sovereign right’ when making interventions, but instead advance a critique that 

‘… does not measure and thereby attempt to change existent arrangements by holding them up 

to universal normative standards that transcend them,’ but instead attempt to identify and 

‘…mobilize the particular possibilities for change and contestation within and by those 

practices themselves.’58  

 

One of the particularist possibilities for ‘change and contestation’ for peasant subjects 

specifically is the ‘right to reject.’59 Peasant communities may find some justiciable purchase 

 
55 For a thorough, vivid look at the ‘everyday’ manifestation of international law in the Global South 
(Colombia), see: Eslava and Pahuja (n 505). 
56 HASKELL, ‘TRAIL-Ing TWAIL - Arguments and Blind Spots in Third World Approaches to International 
Law’ (n 973). 
57 Anghie (n 499). 
58 Golder, Foucault and the Politics of Rights (n 114) 51. 
59 Marc Edelman and Carwil James, ‘Peasants’ Rights and the UN System: Quixotic Struggle? Or Emancipatory 
Idea Whose Time Has Come?’ (2011) 38 The Journal of peasant studies 81, 86–87. 
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in certain contexts more friendly to peasants’ needs and ambitions. The ‘right to reject’ for a 

peasant ‘rests on the political right of peasant communities to direct their own affairs and on 

the integrity of peasant societies, in which the cultural, social, technological, and economic 

domains are perceived as interlinked.’ The UNDROP frames this even more specifically. In 

the draft, the declaration reads that peasants ‘freely determine their political status and freely 

pursue their economic, social and cultural development, having the right to autonomy or self-

government in matters relating to their internal and local affairs.’60 If given more universal 

acceptace, the UNDROP, along with this right to reject, would help to provide more than a 

billion subjects with the right to flex this agency over their ability to claim autonomy over their 

local practices, their local environment, and their local production.61 The next section will 

demonstrate a framework built upon an adoption of the principles found in the UNDROP which 

provides the peasant subject an arena to begin grappling with this type of agency around 

autonomy and rights claiming. 

 

India and Food Sovereignty  

 

India, and the 2013 National Security Food Act,62 provides a bit of experience for domestic 

states undergoing the process of implementing the international obligation to the right to food. 

While the Act includes provisions that promote both the reduction in poverty and gender 

neutrality and equality,63 it also serves to more broadly institutionalise and perpetuate the root 

causes of hunger, poverty, and global agricultural dispossession.64 One of the most progressive 

 
60 ibid 100. 
61 ibid. 
62 The National Food Security Ordinance 2013, No. 7 of 2013 2013 20; PTI / Updated: Jun 13, 2013 and 19:00 
Ist, ‘Govt Defers Promulgation of Ordinance on Food Security Bill | India News - Times of India’ (The Times of 
India) <https://timesofindia.indiatimes.com/india/govt-defers-promulgation-of-ordinance-on-food-security-
bill/articleshow/20569710.cms> accessed 26 July 2021. 
63 Hertel (n 982). 
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components of the Act include providing food and cash benefits to women who are either 

pregnant or lactating.65 It also identifies a woman older than 18 as the head of household, for 

rationing purposes, which provides a more progressive delineation of power in ‘head of 

household’ conversations.66 This gives young children and families more hope for future health 

and nutrition in the early development process. It also gives rights claimants – who may 

previously have been shut out, like women and girls – the ability to flex these rights and 

establish some space for emancipation. The Act also includes free meals for all children who 

are attending schools, both incentivising education and providing a staple meal five days a 

week.67 This legislation provides for several reporting and transparency mechanisms and 

includes a grievance and penalty mechanism for failure to adhere to the conditions of the Act.68 

The Act’s most significant financial obligation for the state is a five-kilogram food ration (of 

grains, primarily), subsidised by the state. This ration, which is distributed via the Public 

Distribution System is however only guaranteed to 67 percent of the population.69 The most 

significant part of the Act, however, is the Act itself. This is legally binding, enforceable 

legislation that can and will involve the courts in right to food cases. The right to food, as a 

positive right emerging from a ‘second-order’ treaty involving an economic right, has long 

found challenges in enforcement70 and struggles to find venues to prove its justiciability.  

 

While the Food Security Act does provide some measure of poverty alleviation, and works 

toward creating a more balanced, gender-focused71 power dynamic in the household, it more 

 
65 Jostein Jakobsen, ‘Neoliberalising the Food Regime “amongst Its Others”: The Right to Food and the State in 
India’ (2019) 46 The Journal of Peasant Studies 1219, 1220. 
66 The National Food Security Ordinance 2013, No. 7 of 2013. 
67 Jakobsen (n 1004) 1220. 
68 ibid. 
69 Jakobsen (n 1004) 1220.  
70 For some context, see Jordan Daci, ‘Justiciability of Economic, Social and Cultural Rights’ (2014) V 
Academicus international scientific journal 55; Sital Kalantry, Jocelyn E Getgen and Steven Arrigg Koh, 
‘Enhancing Enforcement of Economic, Social, and Cultural Rights Using Indicators: A Focus on the Right to 
Education in the ICESCR’ (2010) 32 Human rights quarterly 253; ibid. 
71 Jakobsen (n 1004) 1220. 
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problematically helps to prop up the systems of global and domestic power in the agricultural 

regime that, at their core, create the core complexities of food insecurity and poverty.72 Worse 

still, the Act furthers the goal of neoliberalisation inside the state.73 India has famously been 

reluctant and slow – amongst those in the Global South – to adopt the neoliberal, capital 

accumulation-focused, open market ideologies guiding much of the world today. However, this 

Act moves the state more in line with the goals of neoliberal trade policy.74 The elite classes in 

India have captured on the various provisions in this Act to further dispossess agricultural 

producing communities from their ability to grow and provide in their cultural and historic 

procedures. Some claim this is a the ‘elite revolt’ which has been building in India since 

Independence.75 The Act, therefore, illustrates well the problem with agreeing to deploy 

TWAIL-ian approaches in the right to food. On the one hand, there are interventions to be 

secured in particularist struggles, but at the same time, the broader problem of neoliberalism 

and agribusiness dominance can remain only subtly disrupted. Therefore, for emancipatory 

rights claimants, using this Act must involve close reasoning but also include a discursive 

advocacy around any litigation that brings in the broader problem of agreeing to structurally 

engage with the very institutions that perpetuate the broader challenges to food sovereignty 

and the right to food. Since India adopted the legislation, ‘dominant forces in the Indian polity 

have worked intensely at dismantling the very food security edifice upon which the legislation 

rests.’76 Struggling against such forces is difficult indeed. And 

 

the current efforts at dismantling the right to food fit only too well into a prolonged, 

though uneven, sequence of restructuring India’s agro-food system along 

 
72 ibid 1219–1220. 
73 ibid 1233–1234. 
74 ibid 1229. 
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neoliberal lines, ongoing since the initiation of economic reform in the country.77 

All of the above can be given a deeper explanation once we extend our analytical 

horizon to encompass longer histories of capital, power and nature.78  

 

Such an analytical horizon must not merely critique the flaws of right to food implementation 

nor lament the onslaught of neoliberal co-option of sincere legislation designed to eradicate 

hunger and poverty. Instead, it must include strategies for claiming those very rights being 

diminished on several fronts.79 

 

Securing Food Sovereignty  

 

The rights regime, and international law proper, at times invisibilises the communities and 

people who no longer have autonomy over the regional production of food.80 Indeed ‘food 

producers and consumers are brought together in localised food systems as food sovereignty 

prioritises local markets over global ones … although the majority of food is produced and 

consumed locally, food trade rules are designed to enhance and protect international, creating 

‘poverty traps.’81 Instead, a more local food system can not only provide more high quality and 

sustainable food production, it can also ‘offer opportunities for greater citizens participation.’82 

This is the argument for food sovereignty, and how it can fit within our existing system of 

international legal norms. But how can we navigate toward an effective system in which food 

sovereignty is the vehicle by which communities and peasants can make successful rights 

 
77 ibid 1234. 
78 ibid. 
79 Instead, there could be forward-looking pressure that focuses on implementation of existing framworks. For 
example, see Lambek, Mattheisen and Cordova (n 960). 
80 McMichael (n 962) 942. 
81 Dekeyser, Korsten and Fioramonti (n 976) 224. 
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claims that will influence policies going forward? TWAIL methods can provide a bit of 

guidance for those seeking to claim the right to food inside food sovereignty. 

 

TWAIL scholars argue not for a radical deconstruction of the global legal regime, but rather 

for international law ‘to make good on its democratic, universalist promise – to think out how 

the discipline can be “redeemed and truly universalized.”’83 If the food sovereignty movement 

can effectively harness international legal tribunals and the instruments that govern their 

functionality, they might have a fighting chance in redressing some of the inequities in the 

global food trade. But more importantly, a successful rights-claim using the tools of 

international law provides a roadmap for more successful efforts and initiatives for 

organisations pursuing food sovereignty. TWAIL methods provide robust means of enquiry 

‘from the bottom up,’ but also provide hyper-close examinations of narrative and subjectivity 

in the context of international legal dominance.84 It may be helpful to think of sovereignty in 

all its layered meaning. Sovereignty, ‘initially a form of strategic essentialism for the food 

sovereignty movement,’ can instead be thought of as a tool to reclaim certain ground (including 

actual ground – the land on which peasants produce, for example). By reclaiming the ‘right’ of 

national sovereignty, as framed through a claim for food sovereignty, advocates and subjects 

alike can move toward reimagining sovereignty itself – and their position within it. This is 

sometimes called ‘agrarian citizenship.’85 The vernacular of the food sovereignty movement is 

its strongest methodological and political weapon. Deploying the term ‘sovereignty’ helps to 

reclaim both literal (geographic) and legal space, and lays claim to an analytical area that was 

for a long time dominated and naturalised by the ‘food security’ warriors.86 The idea that the 

 
83 HASKELL, ‘TRAIL-Ing TWAIL - Arguments and Blind Spots in Third World Approaches to International 
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peasantry is an ancient relic of the agrarian, pre-Industrial Revolution world is deeply accepted 

in international institutions;87 however, it might also be the greatest strength of the food 

sovereignty movement. The food crises amplify the degree to which the ideas of the ‘food 

security champions’ are flawed and have failed so many so spectacularly.88 However, ‘it is 

precisely the peasant experience and presence that is able to articulate not only the problem, 

but a solution to food regime contradictions that threaten ecosystem health and the fertility of 

the soil with industrial monocropping… the unthinkable produces the thinkable.’89 Large-scale 

climate emergencies,90 global pandemics, and exploding populations will, both in the near and 

distant future, require a class with the expertise and knowledge of agrarian principles and a 

command over horticultural practices that do support only massive, single-crop agrobusinesses 

of today. By reframing the peasant experience, the peasant wisdom, the practices of the peasant, 

and the value of the food communities which peasants serve, it is possible for rights claimants 

to secure a renarrativisation of this so-called ‘relic’ of the agricultural age. In this way, rights 

claimants can then articulate a powerful, muscular, and engaged political subjectivity of 

‘agrarian citizenship.’  

 

The food sovereignty movement and the peasant communities work on the right to food 

internationally demonstrate the indivisibility of human rights.91 Human rights are universal, 
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indivisible, interdependent and interrelated, and the realization of the right to food cannot be 

achieved in isolation not can other human rights be enjoyed when violations of the right to food 

are ongoing. Those whose rights are violated are often seen as objects who deserve protection 

rather than subjects92 who could have a say in defining what could be monitored and how the 

policy interventions designed.93 Food sovereignty must be a right, and more specifically a right 

to self-determine. Before this can be accomplished, though, it is important to understand, more 

analytically and systematically, the way in which these political subjects are integrated into the 

larger, global food production process. 

 

Section II: Financialisation, Rights-Claiming, and Justiciability of the Right to Food  

 

Financialisation and the ‘Agrarian Citizen’ 

 

Transnational corporate pressure on peasant communities forces a type of behaviour and 

regulation that is, at the moment, only a mere shadow of law.94 With the commencement of the 

convention on transnational corporations operating in the global food trade,95 there is an effort 

to divorce the regulations from the corporate entities, revealing the producers in between. This 

de-coupling de-disciplinises the ongoing dominance of agrobusiness, and forces member states 
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to reckon with sovereignty and transnational corporate interference. There are a variety of 

questions that could be addressed to state members when it comes to the global food trade. The 

central, and most prominent tension in international law is the ambition of states to optimise 

their own national interests with other state powers while at the same time limiting – as much 

as possible – the interferences with their own state sovereignty.96 This is a particularly acute 

struggle for the developing world, where financial intervention is common, persistent, and 

often brutal.97 However, when it comes to global food production and global food trade, why 

are some states so willing to surrender their sovereignty?98 More urgent still, how can a rights-

claiming strategy instrumentalise the current biopower and disciplining of the global food 

trade? This section will argue that rampant financialisation of and financial speculation inside 

food and land markets, which in turn deprives the ‘agrarian citizen’ (the rights claimant in the 

right to food) of agency in his goal of achieving food sovereignty in the struggle for the right 

to food.  

 

One considerable factor that motivates the continued biopolitical landscape of the global food 

production and distribution business is the privatisation and capitalisation of global food 

chains.99 Anna Chadwick claims that ‘contemporary futures trading continues to be dominated 

by actors who have no interest in agricultural fundamentals….’ These actors ‘buy and sell 

exchange traded commodity futures and … commodity derivatives as though they were any 

other financial asset.’ Because of this rampant speculation, ‘far fewer market participants are 

basing their trading decisions on research into supply and demand for agricultural 

 
96 Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (n 93) 93–94. 
97 See for example: Yilmaz Akyüz, Playing with Fire: Deepened Financial Integration and Changing 
Vulnerabilities of the Global South (Oxford University Press 2017). 
98 Structural adjustment policies are common under the terms of financial intervention. Countries struggling to 
bolster their economies often accept financial aid – and structural adjustment in their political and social systems 
– to plug massive financial holes. However, often the terms of the agreement fail to live up to their promise: Ian 
M Hartshorn, ‘“Marching from All Governorates”: Labour Lacunae in Mubarak’s Egypt’ (2018) 47 Economy 
and society 343. 
99 See Chadwick (n 972). 
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commodities.’100 The ICESCR imposes several levels of obligations on the state parties to the 

treaty, including the ‘accessibility of … food, including the ability of citizens to access it 

economically.’101 The ability to access food economically and the accessibility of that food 

generally raise deep questions about the way in which food is provided in a global marketplace. 

Is it merely a contest between multinational agricultural businesses and local producers vying 

for control, power, and autonomy? Food provisioning, and the economics behind it, tell a much 

more multi-layered story that requires complex responses that go beyond mere pressure on 

national and international institutions. Anna Chadwick argues that ‘the transition to a laissez-

faire provisioning model enabled an important shift in the relationship between the population 

and subsistence.’102 Unlike the old, mercantile order (in which things like hunger were 

considered ‘natural’ occurrences), the new laissez-faire model reveals that hunger and scarcity 

and lack are in fact created. Chadwick continues that  

 

Famines are no longer thought to be an unavoidable catastrophe and periodic 

hunger ceases to be considered as a categorical evil. Under free-trade principles the 

fecundity of the soil, transportation networks, husbandry practices, and above all, 

the efficient functioning of the market, gradually displace the ‘obsessive fears’ that 

dominate the ‘anti-scarcity’ structures of the mercantile period. 

 

As a result of this march toward financialisation of the food space, in what ways can a 

justiciable strategy be structured that currently aligns with jurisdictions currently hearing right 

to food cases? How can a Foucauldian construction of rights and rights claiming be made 

 
100 ibid 258. 
101 ibid 260. 
102 David Nally, ‘The Biopolitics of Food Provisioning: The Biopolitics of Food Provisioning’ (2011) 36 
Transactions of the Institute of British Geographers 37, 39. 
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suitable for these contexts? Is it possible to, more radically, make the Rancierian argument103 

that peasant communities, because of their exclusion (financial and otherwise) from decision-

making and yet their robust contribution to the food system, are subjects without rights? But 

even with these critiques, can litigation and more judicial contestation play a complementary 

role with advocacy to help push forward multiple goals in the right to food struggle? It is my 

contention that, indeed, speculation and financialisation of food markets (in addition to lack of 

domestic implementation of right to food duties) leave the subject of the right to food as a 

subject without rights. Crucially, then, what options does an ‘agrarian citizen,’ a subject 

seeking food sovereignty, a subject without rights do to achieve some measure of 

emancipation?  

 

Justiciability Within Food Sovereignty? 

 

Food sovereignty helps to provide a vocabulary of rights claiming and a network of 

communities, legal scholars, and activists.104 However, tangibly acquiring enforceable rights in 

the right to food arena requires a conversation around the justiciability of food sovereignty and 

the right to food writ large.105 This conversation begins by shedding some of the now 

entrenched narratives that help to separate civil and political rights from economic, social, and 

cultural rights.106 Some have made the argument that the differences between these categories 

of rights are not as hierarchical as once believed.107 Instead, there are ‘differences of degree and 

not differences of nature, and that – therefore – nothing prevents economic, social and cultural 

 
103 Ranciere, Dissensus: On Politics and Aesthetics (n 291) 55–60. 
104 See for example: Claeys (n 993); Alastair Iles and Maywa Montenegro de Wit, ‘Sovereignty at What Scale? 
An Inquiry into Multiple Dimensions of Food Sovereignty’ (2015) 12 Globalizations 481. 
105 See generally Chadwick (n 951). 
106 See: Jeanne M Woods, ‘Emerging Paradigms of Protection for “Second-Generation” Human Rights’ (2005) 
6 Loyola journal of public interest law 103; Carl Wellman, ‘Solidarity, the Individual and Human Rights’ 
(2000) 22 Human rights quarterly 639. 
107 Christian Courtis, ‘The Right to Food as a Justiciable Right: Challenges and Strategies’ (2007) 11 Max 
Planck Yearbook of United Nations Law Online 317. 
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rights from being the object of judicial adjudication.’108 This argument sets up a framework 

wherein various economic, social and cultural rights (ESC), including the right to food, become 

tools for the courts and not merely for politics.109 However, in order for these rights to meet 

with enforceable mechanisms, it is first important to lay out for them the same criteria involved 

for making a rights-claim with them. Some of this criteria include: ‘the existence of a clear 

“rule of adjudication” and the identification of right-holders and duty-bearers; adequate judicial 

procedures; and the regular functioning of an independent and impartial judiciary.’110 In 

identifying these clear prerequisites – which are formally understood in the protection and 

enforcement of civil and political rights – it becomes easier to move beyond just the conceptual 

leap in understanding ESC rights from those more traditionally understood as ‘first generation’ 

or ‘first order’ rights.111 Finding avenues for justiciable enforcement and protection is not to 

undermine or understate the invaluable work being conducted – particularly in the food 

sovereignty movement – in the international policy space.112 Rather, finding these avenues is 

simply an additional path to enforcement, protection, and implementation, often built on the 

muscular efforts of those in the advocacy arena. Unfortunately, the long-standing narrative of 

ESC rights being perceived as merely aspirational and worthy of protection only when civil 

and political rights113 have been achieved has led to a ‘considerable devaluation of ESC rights 

in the legal hierarchy.’114 Isolating ESC rights to both political action organisations and the 

political wings of major governmental ministries maintains the hierarchy created in the 

establishment of international human rights protections, and promotes the notion that ESC 
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rights, rather than properly enshrined, are rather discursive, conceptual notions still under 

rigorous debate and scrutiny.  

 

Traditionally, enforcement of internationally protected rights is best achieved domestically via 

rights enshrined in constitutional or statutory instruments.115 However, partially due to the 

‘second-order’ status of ESC rights, many of the rights in the International Covenant on 

Economic, Social, and Cultural Rights have not yet found their way into legally binding, 

domestic law.116 Worse still, some of the largest industrialised nations have yet to fully ratify 

this treaty.117 As a result, the domestic instruments required to traditionally enforce these rights 

are at times absent. Therefore, in order to protect the right to food – as well as the many other 

rights enshrined in the Covenant – what is required is a network of differently skilled actors 

working in concert with one another. While some of this network is responsible for applying 

pressure on both policymakers and private actors, the state still has the central responsibility, 

and also is the best opportunity for the right to food to be more vigorously protected. However, 

for the ‘subject without rights,’ the mere engagement ESC rights and rights language elevates 

their visibility and works to disrupt the hierarchy between ‘first order’ and ‘second order’ 

rights, thus revealing a space for intervention. However, most of this engagement would likely 

need to take place under the colour of domestic law, thus forcing both the rights language and 

the juridical duty into action with authoritativeness.  

 

Some states are leading the way and providing a framework for this type of enhanced, domestic 

protection.118 In India, for example, the Supreme Court decided to interpret their constitution 

more liberally than perhaps originally imagined. While the Constitution does not strictly 

 
115 Chadwick (n 951) 168. 
116 ibid. 
117 The US is the most clear example of this, see: ibid 166. 
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protect the right to food, in People’s Union for Civil Liberties v. Union of India,119 the Court 

held that the ‘state failure to implement food schemes and distribution in cases of starvation 

and risk of starvation, even when there were grain stocks available, amounted to a violation of 

the right to life.’120 This decision is significant in a number of ways, not merely because it 

helped accelerate the global movement toward enhanced protection of the right to food; it also 

crucially helped to establish the right to food as a fundamental right as imagined in a liberal 

interpretation of the right to life.121 The interrelatedness of, particularly, economic, social, and 

cultural rights has long been touted as a legal strategy for right to food activists.122 Establishing 

the foundational and fundamental nature of the right to food as enshrined through the right to 

life in a major, domestic terminal court sets the groundwork for coalescing behind a more 

urgent push to establish the fundamental right to food in other domestic contexts. 

Unfortunately, however, for right to food advocates, the fundamental character of the right to 

food in this case was only protected when starvation or near-starvation was present. Similarly, 

Ireland has protected the right to food through the right to life.123 Most right to food activists 

and policy advocates agree that the strongest possible protection of this right will come through 

constitutional provisions in domestic states.124 This type of explicit protection is difficult to 

achieve. However, providing protections by interpreting other fundamental rights more 

liberally seems a concrete path to more success in the right to food struggle. If a right to food 
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can be framed as a serious, justiciable violation of another fundamental right (like the right to 

life, as in Ireland and India), duty holders can be potentially held accountable. This also does 

not diminish the justiciable power of a singular right to food, if provided for in domestic 

constitutions or statutes, or in states that can directly apply international rights protections in 

their legal systems. The interrelatedness of fundamental rights offers advocates and legal 

activists the opportunity to take advantage of strategy of navigating a domestic system that 

does not explicitly protect the right to food. There is sound basis for this strategy being 

effective. For example, the Inter-American Court of Human Rights held that Paraguay had 

violated the right to life of an indigenous community in 2006 because Paraguay failed to fulfil 

its obligation to provide the positive duties required to meet the right to life.125  

 

The interrelatedness of fundamental rights, the hierarchy of first- and second-order rights, and 

the somewhat recent demonstrations of how the right to food can be argued in combination 

with other fundamental rights (like the right to life) all present opportunities for the rights 

claimant. In other words, these interventions are ostensibly a solve for the Rancierean ‘subject 

without rights’ problem outlined in the previous section. The agrarian citizen, seeking to 

achieve food sovereignty, could reasonably make the argument that by depriving peasants from 

traditionally producing, distributing, and farming indigenous or historic lands, the state is no 

longer fulfilling its obligations. Further still, while such cases in India and Ireland demonstrate 

opportunities for communities facing destitution, they also provide rich jurisprudential 

precedence for more flexibly interpreting what the right to life genuinely means for the 

‘agrarian citizen.’  
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Lessons from Right to Food Guidelines  

 

For the agrarian citizen, a good place to being formulating interventions that might find 

juridical or discursive purchase is in the soft law and authoritative, guiding documents 

produced by right to food advocates. The development of guidelines and principles126 has done 

much to confront the stout critique of socio-economic rights, like the right to food. These 

critiques claim that such rights include too much vagueness and imprecision to be meaningful, 

enforceable rights and as such are merely aspirational points on the horizon to be explored 

through rigorous, lengthy debate. More traditional legal theorists often focus on the 

justiciability of first-order rights that have already found purchase in both domestic and 

international courts, arguing that securing political and civil rights are crucial to foundationally 

securing a democratic milieu.127 This leaves a sometimes-chaotic conversation and practice to 

take place in international fora, as advocates across the spectrum of socio-economic rights 

battle to take a larger share in the discursive policy debate. But are there opportunities to exploit 

in this tension between both first order and second-order rights and the tension between those 

seeking to secure first-order rights and those seeking to enhance second-order rights? The Right 

to Food Guidelines provide a potential path forward using an unlikely legal hero: the 

agricultural peasant. Historically, the agricultural worker provided a local product to a regional 

community, and, while perhaps constricted by a larger governing system or institution, often 

had the opportunity to self-determine their agricultural future.128 However,  
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rural modernisation theories predicated on the disappearance of the peasantry and 

the incorporation of rural labour into urban industrial development processes have 

also been supported by the rapid transformation of rural landscapes from primarily 

subsistence economies to those dominated by the production of agricultural 

exports.129  

 

This process of both modernisation, industrialisation, and ultimately, globalisation transformed 

not just the social and economic relationships of the peasant and the state. It also transformed 

the ‘social relations of identity and citizenship.’130 Ranciere conceived of man as a political 

subject. It might be possible to reimagine the peasant, or a community of peasants, as a more 

powerful political subject. The gradual separation of the peasant community from the decision-

making processes in the production and distribution of agricultural products is Rancierian, but 

with a caveat. Instead of being merely the ‘uncounted,’ the peasant community has been 

rendered the ‘counted uncounted.’ By this I mean that there is a hybrid Foucauldian-Rancierian 

process to which the peasant community is subject. In one sense, it is isolated and ostracised 

from its (at times) indigenous responsibility to feed the regional community as it is overtaken 

by multinational conglomerate businesses.131 And in another sense, it is captured by the 

overwhelming – and quite structured – multinational operation of capitalism and disciplined 

into a specific role; in this case, the role of providing usually a massive one-crop yield for 

exportation.132 In order to beat back this hybrid form of both disciplining and excluding,133 the 

peasant community must find ways to reassert its own citizenship, in the most fundamental 

sense. For example, in Brazil, the government  
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…developed the first National Plan for Land Reform in 1985. The new policy 

included clear references to the grassroots demands for citizenship, illustrated by 

language that referenced the objectives of reform as not only a rural modernisation 

strategy but also a chance to “create equal opportunities for all” through policies of 

land distribution and tenure regularisation.134  

 

This led to a conversation amongst Brazilian policymakers and agrarian workers (and their 

advocates), all of whom argued that ‘rights to land’ was a ‘function of citizenship, not a 

prerequisite to it.’135 Such discussions resulted in material action in the 1988 Constituent 

Assembly, during which a robust conversation about the interrelatedness and innate symbiosis 

between land and citizenship (particularly in Brazil, with its rich indigenous history and 

communities) resulted in the social function of land being included ‘…in the 1988 Constitution 

as one of the fundamental rights and guarantees of citizenship, adding both discursive and legal 

weight to the demands of the rural land reform movements.’136 If it is possible to imagine the 

rural peasant as a power political subject, or, as an ‘agrarian citizen,’ it is also possible to 

fundamentally disrupt the perception that first and second order rights deserve different weights 

when it comes to protection, strengthening, and contestation. However, justiciability and legal 

contestation, once again (which fit the theme of this thesis), cannot be the mere tool or 

intervention of rights claimants: 

 

Sweeping arguments against the justiciability of ESC rights in general, and of the 

right to food in particular seem conceptually wrong and empirically unfounded. On 
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the other hand, justiciability is not necessarily a panacea, and should be carefully 

considered as a means to advance the right to food, taking into account advantages 

and disadvantages vis-à-vis other potential strategies, such as mobilisation, 

political negotiation, civil society participation in the formulation, implementation 

and monitoring of public policies.137 However, one should not underestimate the 

possibilities of justiciability either: as the right to food has multiple aspects or 

components, most of them offer possibilities for judicial protection, both directly 

and indirectly.   

 

Rights claimants, therefore, must think carefully about their interventions when it comes to the 

right to food, to food sovereignty, and to confrontations with overwhelming power actors (like 

the state as well as agribusinesses). But the reimagining of the political subject in this legal and 

political space gives much needed agency to him, reanimates his competency to engage, and 

provides both a precedential foundation as well as a library of non-binding guiding principles 

that can help such subjects begin to shape, refine, and sharpen their interventions.  

 

 

Conclusion  

The eradication of poverty is a high threshold for success and speaks to the ambitious and 

aspirational nature not just of this particular right, but many of the rights enshrined in the 

ICESCR. However, despite its high aspirations, there is opportunity to intervene and provide 

enhanced justiciability of this right to food. The right to food sovereignty, while not enshrined 

specifically in the Covenant, also provides a potential area for justiciable intervention. 

 
137 See generally McMichael (n 962). 
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Fundamentally, ‘the roots of the problem of hunger and malnutrition are not lack of food but 

lack of access to available food, inter alia because of poverty, by large segments of the world's 

population.’138 This quote lays out the beginning of an institutional discussion around the root 

causes of food insecurity,139 and thus begins to address the central push for interventions beyond 

the mere provision of food, which has become the traditional norm for countries struggling to 

meet food security yet also eager to show progressive movement on their obligations to the 

Convention. Anna Chadwick argues that: ‘As Susan Marks has cautioned, reforms can be 

problematic when they allow “admonition, indignation and condemnation to get in the way of 

explanation.”’140 However, she continues, ‘it may not be possible to discover the “truth” about 

the role of speculation in the global food crisis, particularly using the causal models typically 

used by economists. By turning to history, however, it may be possible to advance beyond the 

unhappy status quo...’141 There is a danger in the assigning of blame when it comes to failures 

to provide or promote certain rights. It assuages guilt, places responsibility, and allows for 

reflection to cease. Instead, examining contextual and historical factors in the development of 

a phenomenon provides the kind of entrance point necessary to drive home the urgency of 

reforms. The genealogical investigation of peasant subjectivity and the right to food in this 

chapter relies on scholars who’ve built careers on the amplification of second-order rights. My 

own position as a critical legal scholar has primarily been based in the investigation and 

analysis of first order, fundamental rights. However, it is that work and history which provides 

ample and creative means to pursue this chapter. ‘Agrarian citizenship’ is a discursive tool and 

a potential legal weapon. To force the state into unprefigurable scenarios, it is important to 

 
138 ibid. 
139 For a thorough look at the root causes entangled with human rights, see Susan Marks, ‘Human Rights and 
Root Causes’ (2011) 74 Modern law review 57. Also, for a review from the perspective of race in the United 
States, see Sarah Bowen, Sinikka Elliott and Annie Hardison‐Moody, ‘The Structural Roots of Food Insecurity: 
How Racism Is a Fundamental Cause of Food Insecurity’ (2021) 15 Sociology compass n/a. 
140 Susan Marks, ‘Backlash: The Undeclared War against Human Rights’ (2014) 4 European Human Rights 
Law Review 319. 
141 Chadwick (n 972) 246.  



 259 
 

speak the vernacular with which it is most familiar. By reframing the peasant experience as 

one of radical, fundamental citizenship, it may be possible for both scholars and activists to 

hold the state more accountable for its second-order rights protection. The use of food as a 

political weapon continues today and is in direct violation of the rights and obligations set out 

in this international covenant. This is where this chapter derives its argumentation. The goal of 

food sovereignty and claiming the right to food is to reframe the violation of countries’ 

obligations to provide enough food security as an international failure of governance, trade, 

agriculture, and seed-sourcing policies. Food sovereignty, rather than simply the mere 

protection of the international right to food, is instead a framework for ‘agrarian citizens’ to 

achieve self-determination in agriculture, ecology, and food policy. It is not just about 

providing a stable base of nutrition on which everyone can rely, but rather it is about creating 

a system that works to identify best international food practices based on the community, 

agricultural history, relationship between food and culture, surrounding ecology, as well as the 

historic and contemporary values placed on individual and communal food. With its 

determined advocacy, the inclusion of strategic forms of rights claiming, and the reanimation 

of the ‘agrarian citizen,’ there is potential for making the disparities in the right to and access 

to food less unjust. 
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CONCLUSION 

This thesis is not interested in just recasting rights claiming or building more muscle onto the 

practice of rights-flexing. It is not interested in untangling the complexity of the various 

instruments and for a where rights operate. It is also not concerned with the creation of a new 

generation of rights scholars and activists working within the confines of this approach. 

Rather, this project wants to show the subject of rights how he might organise and redefine 

the rights available to him. Emancipatory rights claiming is not necessarily about successful 

outcomes of rights contests; rather, it is about the orientation to the socio-legal and socio-

political conditions in which a subject might find avenues of redress. Ultimately, this project 

is about pursuing the many roots of the emergence of rights, and then offering strategies for 

deploying rights in a manner that forces both the state and the broader audience for rights-

claimants into discomfort and unease. The project attempts to understand the way in which 

rights interact with subjectivity and particularly how subjects might be able to grip and use 

rights more competently and successfully. After all, the tools of democratic practice are just 

that – tools for practice. Without the practice, those tools tend to be subtly changed, re-

shaped, or removed altogether. Michel Foucault reminds us that our democracies rely on not 

merely the institutions, frameworks, and legal instruments that emerge from them. Rather, 

our democracies are sustained and strengthened through the usage of such democratic tools. 

The theoretical framework that makes up the first three chapters of this thesis seeks to reveal 

just this. While rights themselves take myriad forms, exist in myriad legal systems, and 

connote a near-infinite number of meanings, the roots of rights have purchase both in legal 

institutions but just as importantly, they have purchase in the discursive milieu where the 

contestation over meaning takes place. This conclusion will proceed in four parts. The first 

section will address the way in which the project answers the central questions posed in this 

thesis. The second section will explain the overall contribution this thesis makes to the 
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broader literature. The third section will articulate areas for future research that this thesis has 

revealed with its research. And the final section will offer a few concluding thoughts.  

Aims of the Thesis  

This project set out to answer the following questions: in what way do rights and rights 

language currently operate in an emancipatory fashion; and, in what ways can rights and rights 

language be deployed in an emancipatory fashion? The first three chapters of the thesis attempt 

to build a robust, comprehensive, and logical theoretical grounding to genealogically 

investigate both the current state of rights and rights language and explore the possibility of 

rights and rights language to be more emancipatory. The first chapter explores the way in which 

perhaps the most prominent of rights instruments – in international human rights law – are 

currently understood (and critiqued) intellectually and practically, and how they operate to 

provide only a small measure of the emancipation promised in their aspirational narratives. The 

second chapter, using Michel Foucault, explores how such rights and rights language (which 

inform and constitute such instruments) can be reimagined, deconstructed, and reconstructed 

both conceptually and practically to better serve the interests of potential rights-claimants. The 

third chapter explores a potential path forward using a methodology for rights claimants 

seeking enhanced emancipation from oppressive conditions or identities. These chapters argue 

that rights-claiming is not the practice of merely demanding what a subject is owed, but also 

demanding who a subject is and who a subject might become. Rights are tools for persuasion, 

but not necessarily for convincing, and understanding this is at the root of this project’s goals: 

it helps to reveal the opportunities and propose the structure within which ‘emancipatory rights 

claiming’ as a ‘conscious practice of freedom’ might take place. 

The case study chapters – which explore criminal justice debt, the fundamental right to die, 

and the fundamental right to food and food sovereignty – seek to demonstrate the way in which 
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this genealogical method might be deployed practically for rights claimants. In the criminal 

justice case study, the project follows a genealogy of the emergence of a more privatised 

criminal justice system within American municipalities. This privatisation also more 

insidiously helped to concretise narratives of criminality and recidivism, which left rights 

claimants fighting a battle on two lines – both a constitutional front as well as a discursive 

front. The traditional approach to finding justice inside this system is straight litigation along 

constitutional lines. However, this approach is profoundly incapable of delivering serious 

redress because, as most rights claimants are either indigent or living in near poverty, the access 

to significantly effective constitutional litigators is near zero and generally only exists in pro 

bono cases. The chapter thus suggests that a marriage of strategic litigation and discursively 

strategic advocacy and activism must be deployed to confront the muscular force of privatised 

and overwhelmingly punitive municipalities. In sum, by extracting critical components of 

constitutional law (like the excessive fines clause) and reframing them as punitive punishments 

(and thus needing adjudication by a jury of one’s peers, rather than merely a potentially 

compromised judge), it is possible to both find creative juridical methods and at the same time 

reframe what both a criminal and a criminal infraction genuinely constitute. The chapter 

attempts to, as Karen Zivi argued, start to imagine people not by the limits of their 

socioeconomics and their rights, but rather acknowledge their ‘injury and identity without 

being bound by them.’ The second case study explores a potential fundamental right to die. 

Legislation on physician-assisted suicide as well as passive and active euthanasia differ wildly 

across western contexts, however most western judicial systems do not interpret any legislation 

on a right to self-determine one’s own exit to be a fundamental right. This chapter seeks to 

engage, once again, in creative interpretation of rights language, and to develop an argument 

for an interrelationship between a universally accepted fundamental right (the right to life) and 

the right to die. By juridically connecting a fundamental right to life to a right to die, it is 
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possible to reimagine what a good life looks like – or, in other words, redefine what kind of 

‘life’ is promised in a fundamental right to life. By focusing on the reanimation of the 

subjectivity of the right to die claimant as a subject of the right to life can help force the state 

contend with the actual normative thrust of the most fundamental right – the right to life. This 

focus on the interrelationship (and interdependent-ness) of rights is further explored in the third 

case study, which looks extensively at the way in which both the ‘agrarian citizen’ and his goal 

of food sovereignty can be achieved using the fundamental right to food. This chapter first 

posits that peasants, as rights claimants, are unique subjects because – due to restrictive global 

policy, the advance of neoliberalism, the muscular takeover of agribusiness giants and, 

particularly, the financialisation of land and food – they illustrate the Rancierean concept of a 

‘subject without rights.’ The interrelatedness of fundamental rights and the more recent 

illustrations of how the right to food can be argued in concert with other fundamental rights 

opens a space for the agrarian citizen. Arguing for agrarian citizenship with the comfortable 

and well-established confines of other fundamental rights can be a method for forcing the state 

to revisit its normative understanding of both political and socio-economic rights. 

This project finds that rights currently exist primarily as aspirational ideas which, without 

robust engagement, fail to find emancipatory meaning and value and instead rely on a narrative 

of authoritativeness – often supported by mainstream rights language and perceptions of global 

human rights. The project, therefore, with the help of the three case studies, argues that rights 

and rights language must be manipulated and moulded by rights-claimants, not merely by 

juridical institutions. Emancipation for rights-claimants is possible, but only if such subjects 

choose to seriously and relentlessly grapple with the nature of the very tools of their 

emancipation. 

Contribution of the Thesis  
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This project takes seriously the urgent call to action Michel Foucault urges in much of his later 

work. While he remained, for the most part, staunchly objective and removed from practically 

applying his theories, he does repeatedly insist that subjects have a duty to take up their own 

histories, their own stories, their own violences and oppressions, and their own tools and 

engage with them to find greater purpose and greater freedom. In taking up this charge, I hope 

to have contributed, with this constructive project, a nuanced theoretical approach and a 

demonstration of that approach which moves the ball just a bit further down the field for rights 

claimants. The central value of this project is the strategic coupling of advocacy and litigation. 

To make micro changes in grassroots settings successfully, what is needed are macro levels of 

strategic thinking. There are contingent foundations for all struggles laid out in this thesis (and 

many more) and strategic thinking at the macro level is needed to understand the structural and 

foundational roots of such struggles. This thesis’s contribution takes two forms: first, it clarifies 

and articulates a rights-claiming strategy that can more effectively empower subjects to take 

hold of the existing legal tools available and wield them; and second, it identifies and clarifies 

how subjects can reimagine what those tools might look like, and what the role of discursive 

subjectivity plays in the reimagining of the tools used to practice democracy and claim rights. 

Each of these contributions will be spelled out in further detail below.  

This thesis sought to refine and sharpen an approach for rights claimants built on the work 

undertaken by many other legal scholars and legal advocates. The idea to marry litigation and 

advocacy/activism to pursue social change is not new nor unique. The idea to marry strategic 

litigation and advocacy/activism, similarly, is not fresh. However, in combination with the 

theoretical, Foucauldian framework, this thesis sought to create a triad structure – one that 

marries litigation with advocacy/activism as well as reimagined subjective identity. This is a 

unique contribution to the field of strategic litigation because it does not merely advocate for 

an approach of demonstrating a larger social or political cause within the frame of a single, 
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bright case. Instead, it suggests recasting the very identity of rights claimants (in their 

discursive constitution and in their wider perception) as a starting point, before ever bringing 

a contest to the social public or the legal arena. Finally, this thesis brings both the theoretical 

continuum method and the triad structure together to provide a means for, first, analysing a 

potential contestation, and second, manipulating the tools (instruments, cases, subjectivities, 

cultural sentiments, and so on) that will be deployed in a particular contestation. For a more 

marginalised rights claimant to find more enhanced emancipation, he will need to deviate from 

traditional approaches. Traditional methods sometimes concretise existing narratives and 

identities, work toward supporting structural conditions, and reify the very institutions in which 

rights contests are waged. This thesis’s contribution hopefully slightly advances the mission of 

the millions of rights claimants who currently suffer under the burden of unjust oppression.  

Questions for Future Research  

This project hopefully inspires several different questions for future researchers. However, I 

think one clear area for future research has been clarified because of this project: this question 

involves the role of root causes when undertaking a genealogy of any type of oppression. In 

future rights studies, particularly those that emphasise the unprefigured nature of rights 

claimants, there is a clear need to understand root causes of rights-denial or oppression when 

seeking methods of emancipation using subjectivity and this type of rights-claiming. Susan 

Marks provides some of the most comprehensive work in the investigation of root causes of 

contemporary legal, social, and political phenomena. When it comes to projects involving 

rights, I believe that a conversation around root causes can be quite beneficial. I think that this 

thesis opens the door to narrower, more specific genealogical investigations of rights denial. 

And, in doing so, I believe that marrying root cause analyses with a Foucauldian genealogy 
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could help to more effectively articulate the conditions of oppression that rights holders must 

confront. 

Concluding Thoughts  

This thesis, at its heart, is interested in giving people hope. So much of the conversation around 

rights and rights language and human rights in the academy concerns the flaws, the failures, 

the disharmonies, the tensions, and the profound injustice found in the doctrines, instruments, 

and institutions informed by rights. Instead of contributing yet another critique to the already 

vast literature, this project seeks to provide a small measure of construction. Ultimately the 

message of this project is simple: rights must be used. They are tools that exist in culture, in 

discourse, in the courts, in business, in NGOs, and in most of the conversations around freedom 

and development since the end of the Second World War. But at the end, rights are tools. And 

a subject only becomes a master of his tools through practice. And it is this practice, this 

conscious practice of one’s freedom, that gives these freedoms a chance to survive and thrive. 
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